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. THE JUDICIARY —ITS GROWING POWER AND 
INFLUENCE. 


Under the constitution the powers of government are divided 
between three great departments. To make laws and execute 
them are the respective objects of the legislative and executive, 
and are, indeed, the two principal operations of government. 
But laws cannot be fully and correctly executed unless there be 
a power in the State to expound and apply them. 

The constitution establishes the judicial power as a substan- 
tive, integral, and independent branch, co-ordinate with the 
legislative and executive departments. The judicial power may 
be said, in general terms, to be co-extensive with both the legis- 
lative and executive. Being auxiliary to the executive, it par- 
takes in some degree of its nature; it participates in the legisla- 
tive power, as its construction of legislative acts is binding and 
conclusive. 

An essential superiority must be assigned to the function 
which is concerned with the definition, the determination, of 
what is the law, and the application of what is so declared to the 
manifold actual affairs of men in society; the power which in 
the last analysis gives law to the law-maker, the law-giver, and 
the law-executor alike. This function, embodied in the Supreme 
Court, has shown a constantly growing influence upon its way 
from comparative insignificance to recognized supremacy. 
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In the beginning, the judicial was the most novel feature of 
a novel political system, a ‘* unique creation of the founders of 
the constitution,’’ and it was apparently the least important of 
the three departments of the government. In the beginning 
its opportunity and influence were slight, its place in the govern- 
ment feeble and inconsequent. Darkness and uncertainty en- 
veloped its powers and jurisdiction, invited challenge, and pro- 
moted hesitancy. It was overshadowed in the early years by 
the immediate, active, and dominant influence of the legislative 
and executive departments. Hamilton, in the seventy-eighth 
number of The Federalist, remarked : — 


The judiciary is beyond question the weakest of the three departments; it 
can never attack with success either of the other two, and all possible care is 
requisite to enable it to defend itself against their attacks. It may be said to 
have neither force nor will, but merely judgment, and must ultimately depend 
upon the aid of the executive arm for the efficacious exercise of even this 


faculty. 


Under our experience the influence of the judiciary has proved 
to be really greater than the power actually conferred upon it; 
an influence which could not be foreseen, but which in its 
practical results has proved as great as if it had been expressly 
provided for by the constitution itself. It is true as in the days 
of Hamilton, that ‘*It has no army, it has no navy, and it has 
no purse; it has no patronage and no officers, except its clerks 
and marshals; and the latter are appointed by the President and 
confirmed by the Senate.’’ Feeble as it may thus appear to be, 
so far as the ordinary forms of power are concerned, yet in 
reality the judiciary is more powerful in its influence on the 
character of the government than is the President or the Con- 
gress. It may decide that what the Congress and the President 
have sought to enact into law is not law, and it may by con- 
struction and interpretation declare what meaning shall be 
attached to the constitution and the laws enacted thereunder, 
moulding them according to its views. The validity of every 
law is subject to interpretation at its hands, the authority of 
every official act may be questioned in its forum. The Supreme 
Court is not only the highest judicial tribunal in the nation for 
the determination of the rights of individuals, but has also 
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powers of passing upon the rights of States, and the scope and 
limits of the various departments of government, that make it 
‘more than an Amphictyonic Council.”’ 

In no other country of the world is a tribunal vested with such 
powers as the Supreme Court of the United States. No other 
country has a court which can set aside a law of the legislature 
and enjoin an execution from proceeding, when it is satisfied 
that either law or proceeding is contrary to the constitution; a 
court whose power is absolute to thwart even the present will of 
the nation, by declaring it out of harmony with a fundamental 
law adopted a century ago. Thorold Rogers says: — 


The American constitution even protects its citizens against legislation 
which is asserted to be just, for the Supreme Court can, on appeal, reverse 


and annul any act of the Federal legislature which it declares to be uncon- 
stitutional. 


And, in his ‘* Studies in Constitutional Law,’’ Emile Bout- 
my writes :— 


It is one of Blackstone’s maxims that in every constitution a power exists 
which controls without being controlled, and whose decisions are supreme. 
This power is represented in the United States by a small oligarchy of nine 
irremovable judges. I do not know of any more striking political paradox 
than this supremacy of a non-elected power in a democracy reputed to be of 
the extreme type. 


There was no precedent in ancient or modern judicial history 
for the assertion of the power, first by the supreme courts 
of the States, then by the Supreme Court of the United States, 
of declaring legislative acts void. In Great Britain sovereignty 
resides in the Parliament. No matter what law the Parliament 
may pass, no court can set it aside as enacted in contravention of 
the constitution. De Lolme says:— 


It is a fundamental principle with English lawyers that Parliament can do 
everything but make a woman a man, and a man a woman. 


The German imperial court of last resort has no power to 
pass on the constitutionality of a law which has been enacted 
by the Bundesrath and the Reichstag. In France the Cour de 
Cassation has no right to pass on the constitutionality of a law 
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which has been enacted by the Senate and the Chamber of 
Deputies. In Spain the supreme judicial tribunal may try 
cabinet ministers, but cannot set aside a royal decree. In 
Switzerland the Federal Legislature is considered to be the 
authorized interpreter of the constitution and the sole judge of 
its own powers, the Federal court being bound to enforce any 
law which the legislature enacts. In short, there is not in 
Europe to this day a court with authority to pass on the consti- 
tutionality of national laws. Theoretically the courts in some of 
these countries may have the right to do this, but they have never 
exercised it. Therefore, it is difficult for European students of 
our institutions to conceive the idea that a mere court should 
assume the prerogative of setting aside a law enacted by the 
legislature and approved by the executive, and the acquiescence 
of the people therein. 


* No feature in the government of the United States,” says Prof. Bryce, “‘ has 
awakened so much curiosity in the European mind, caused so much discussion, 
received so much admiration, and been more frequently misunderstood, than 
the duties assigned to the Supreme Court and the functions which it discharges 
in guarding the ark of the constitution.” 


The exalted and extraordinary power of the court to declare 
when a law passed by Congress, or an act committed by an 
official, is in contradiction of some provision of the constitution, 
is not affirmatively conferred by the constitution. It is deduced 
by an inevitable logic, in the construction that has been given 
to the instrument, from the restrictions which it imposes on 
legislative authority, and from the necessity of determining 
when there is a conflict, which law it.must apply to the cause of 
action, the law of Congress or the rule of the constitution. 

But whether a supervisory authority over legislation has been 
expressly granted, or not, by specific words of endowment, the 
constitutional power to pronounce a decree of nullity against the 
labors of a co-ordinate department of the government, has from 
the earliest days been accorded to the courts as a fitting accompan- 
iment to the administration of justice. Mr. Sedgwick thinks : — 


There is nothing more curious in history than the fact, that, without any 
provision either of constitution or of law giving this power to the courts of 
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justice, they have, since the earliest days of the republic, steadily and vigor- 
ously applied it. 


Chancellor Kent holds: — 


It has become a settled principle in the legal polity of this country that it 
belongs to the judicial power, as a matter of right and duty, to declare every 
act of the legislature made in violation of the constitution or any provision of 
it, null and void. 


And Tocqueville maintains that this power ‘‘ forms one of the 
most powerful barriers which has ever been devised against the 
tyranny of political assemblies.”’ 

The question may have been an open one, though both Madi- 
son and Hamilton expected the courts to exercise the power, 
when it came before the Supreme Court in the well-known case 
of Marbury v. Madison, decided in 1803; ! but no one can deny 
that in this case, ‘the power and duty of the judiciary to 
disregard an unconstitutional act of Congress, or of any State 
legislature, were declared in an argument approaching to the 
precision and certainty of a mathematical demonstration.’’ The 
power has not been seriously questioned in the Federal courts 
since this decision, and has been gradually established in all the 
States. 

The growing incapacity of our legislative systems to confront 
the increasing needs of modern civilization, the settled distrust 
in the public mind of the integrity and wisdom and common 
sense of legislative bodies, State and national, inclines the public 
to lean more and more upon the judiciary, beseeching them, as 
it were, for the annulment of laws which should never have been 
made. 

However, we should not fail to appreciate the mighty force 
passing into the hands of what was originally regarded as a sub- 
ordinate power, and how far it will be safe to depart from the 
purpose of the framers of our system. The first maxim of a 
free State is, that the laws be made by one set of men and inter- 
preted by another; in other words, that the legislative and judi- 
cial characters be kept separate. The judicial office is ‘jus 
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dicere’’ and not ‘* jus dare,’’ to interpret law and not to make 
or give law. 


“©The judicial department,’’ said Chief-Justice Marshall, ‘‘ has no will, in 
any case; judicial power is never exercised for the purpose of giving effect to 
the will of the judges; always for the purpose of giving effect to the will of the 
law.’’! 


It is true, the legislative power of the judges is not exercised 
directly or avowedly with us as it was in Rome. The courts do 
not, like the Praetors, express and publish their law in the form 
of general rules and thus legislate openly instead of covertly, 
Nor is the frequency with which judge-made law has intruded 
itself into legislation the result of misapprehension on the part 
of the courts of the proper limits of their jurisdiction, but arises 
from the varying circumstances and relations entering into the 
res gestae of litigation. The more complicated these become, the 
more interests there are at stake, and the newer the questions 
which offer themselves for solution, the more necessary it will 
be for the courts to modify the application of principles of law, 
so as to meet the demands of existing facts. 

It is, no doubt, convenient for the practical lawyer to accept 
the fiction that the judge does not make law; that he simply 
declares what was the pre-existing law. But the critical student 
of political science repudiates it, in the presence of the un- 
doubted formulation by the court of principles never before 
enunciated, and which in many cases conflict hopelessly with the 
fundamental principles of the past. 

If we inquire what it is that gives force to an act of the leg- 
islature, the answer is, that it is ultimately the will of the people; 
the people have willed that an assemblage of men organized in 
such and such a way shall make laws for the entire community; 
or, rather, the people have chosen to exercise the law-making 
power through the agency of such an assemblage specially in- 
trusted with the work. But the question then presents itself: 
does a people exercise the law-making power only in this way, 
or has it other means and agencies for making laws? We know 
that the English law to a great extent is unwritten, that is, 
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never embodied in written statutes. And thereis no nation that 
has not a great deal of this unwritten law. No code was ever so 
complete as to embrace all the law of a people. No legislature 
was ever so active as to make its statutes cover the entire field 
of admitted legal obligation. If in all nations a great deal of 
law has sprung up and found recognition without the interven- 
tion of a legislature, this fact alone is enough to prove that a 
people has other means of law-making besides the action of a 
legislative body. Whence comes all this unwritten, unstatutory, 
unlegislative law? The only answer which shall be in harmony 
with all the facts, is to recognize in the courts, in judicial prac- 
tice, a means by which the law-making power of a people is to 
a large extent exercised. Lord Macaulay declared that judge- 
made law, where there is an absolute government and a lax 
morality, is ‘a curse and scandal not to be endured.’’ But 
even in this country we have had complaint of judge-made law; 
even in this country where the standard of morality is higher 
than in almost any other part of the world; where there are 
popular institutions; where there is an intelligent and discern- 
ing public ; where, in short, there is everything to mitigate the 
evils of such a system. 

In the judgment of many no more serious evil has developed 
in our constitutional history than the growing tendency of the 
courts to stretch the powers devolved upon them by the Federal 
and State constitutions, and usurp the functions of the political 
departments of the government. Not content with deciding 
questions of law and fact brought before them in the ordinary 
course of litigation, the courts have, in many instances, under- 
taken to legislate; thus tending to obliterate in the popular 
mind the distinction between judicial and legislative functions. 
It was an exaggerated apprehension of this peril that in the last 
presidential campaign led one of the parties into the fatal mis- 
take of proclaiming in its platform doctrines which struck at the 
very root of our government, threatening to undermine an in- 
stitution which the people regarded as the sheet-anchor of our 
Federal union and the mainstay of the republic. 

Still more unfortunate is the fact that, in cases involving 
political and economic questions upon which parties were 
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sharply arrayed, the courts have too often decided according to 
their party affiliations. Who can forget the commission ap- 
pointed by Congress to settle the Tilden-Hayes controversy over 
the presidency in 1876, and how the judges of the Supreme 
Court that served on that commission stood according to their 
political belongings? Equally significant were the legal-tender 
cases. The court first, in 1870, by a vote of five to three, held 
that the government had no right to issue legal-tender paper 
money. The five voting against this Republican measure were 
all Democrats, save Chase, who in early life was in sympathy 
with the Democratic party so far as concerned its economic 
policy. The three favoring the measure were Republicans, 
One of these five then left the bench, and the three Republicans 
were reinforced by two others, for the court, quite significantly, 
was at this time increased from eight to nine members. There- 
upon, in a new case involving precisely the same principles as 
before, the first decision was reversed by a vote of five to four. 
In 1884, the question was again before the court, this time with 
reference to the right to issue legal-tender paper money in time 
of peace. This time, but one Democrat being on the bench to 
vote no, the law was sustained by a vote of eight to one. 

In fact, the Supreme Court has been possessed successively by 
three distinct phases of political bias. From the organization 
of the court to the death of Chief Justice Marshall in 1835, 
a majority of the judges were strong Federalists, and honestly 
believed that not only was their construction given to the con- 
stitution right, but that on the maintenance of that construction 
the safety of the republic depended. Chief Justice Taney’s 
appointment may be taken as indicating the transition of the 
court from Federalist to Democratic political predilections, and 
with his death in 1864, and the accession of Chief Justice Chase, 
came the beginning of the Republican era of the court, which 
continues to the present. 

It is not difficult to observe to what extent the political con- 
victions of the court have given color to its conclusions on con- 
stitutional questions. Indeed, throughout our history parties 
have been characterized broadly by their attitude towards the 
constitution, and their greatest victories have been won in the 
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decisions of the court, as each in turn has been represented 
there, and has impressed its views upon the decisions of that 
judicature. 

Notwithstanding Jefferson’s apprehension that John Marshall 
and the Supreme Court were making the constitution, and his 
reference to them as a ‘‘ subtle corps of sappers and miners con- 
stantly working underground to undermine the foundations of 
our confederated fabric,’’ we have lived to see the court become 
the bulwark and defender of the reserved rights of the States, 
as its decisions upon the effect of the war constitutional amend- 
ments attest. It can be readily shown that the court has been 
more careful to preserve to the States their proper power to 
make and administer their own laws, than to give to these 
amendments the scope desired by their framers. 

In spite of their occasional encroachments and threatened pre- 
ponderance in the government, we know that the courts must 
encounter inseparable obstacles in any attempt ‘‘ to lay all things 
at their feet; ’’ for judicial power is still confined by its consti- 
tutional limitations to cases and suits at law or in equity. The 
courts have no right to question the manner in which the legis- 
lature has exercised its discretion. They have no right to set 
aside a law because they regard it as inexpedient or unfair or 
improper. They have no right to declare a law unconstitutional 
on the vague ground that it conflicts with the spirit of the con- 
stitution. To justify the judicial nullification of an act of the 
legislature there must be a clear, open, palpable violation of the 
constitution. The courts have no authority to pass upon the 
constitutionality of legislation except when the settlement of this 
question is necessary in deciding the issue of a bona fide cause 
of action, brought before the court by bona fide litigants. The 
power to declare a statute unconstitutional can be exercised only 
by refusing to enforce it in a litigated case, or by refusing to 
recognize it as protecting an officer who attempts to enforce it. 
The court’s power must come as an incident of its duty to enforce 
the law between parties and litigants. Judicial power, in its 
nature, is power to hear and decide causes pending between par- 
ties who have the right to sue and be sued in courts of law and 
equity. 


L 


810 32 AMERICAN LAW REVIEW. 


Each great department of the government is required to 0 
the constitution according to the light in which the question 
under discussion is viewed by it. In two historical cases the 
Supreme Court ventured to express formal opinions on Federal 
questions without having such jurisdiction of a case as would 
empower it to give relief. These utterances not being authori- 
tative were not obeyed. Jefferson treated with no respect the 
opinion of Chief Justice Marshall that it was the duty of his 
secretary to deliver a judicial commission which had been signed 
by his predecessor, and considered the opinion as to the legality 
of Marbury’s claim as ‘‘an oiler dissertation of the chief 
justice and a perversion of the law.’’ Lincoln rejected quite 
as emphatically the opinion of Chief Justice Taney that Con- 
gress was without power to exclude slavery from the territories, 
and declared that : — 


If the policy of the government upon vital questions affecting the whole 
people is to be irrevocably fixed by the decisions of the Supreme Court 
the moment they are made, as in ordinary cases between parties in personal 
actions, the people will have ceased to be their own masters, having 


to that extent resigned their government into the hands of that eminent 
tribunal. 


In truth, the Supreme Court has a very narrow constitutional 
guarantee of position and jurisdiction. In the happy expression 
of Lowell this overruling power is at best but an obstacle “ in 
the way of the people’s whim, not of their will.” 

The third article of the constitution provides for its existence 
and limits its jurisdiction. The first section provides that ‘* the 
judicial power of the United States shall be vested in one Supreme 
Court and in such inferior courts as the Congress may from time 
to time ordain and establish.’? Thus the constitution enjoins 
upon Congress to ordain and establish one Supreme Court. 
Congress may establish it as it thinks proper. It may add to or 
take away from the number of its judges. The failure to fix 
the number of its judges, thereby making it possible to ‘* pack” 
the bench in order to carry a point, is avery weak feature in the 
constitutional status of that augusttribunal. By the act of July, 
1866, the membership of the Supreme Court was decreased, re- 
ducing the number of justices to six, by providing that the exist- 
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ing vacancies should not be filled. This act was passed over the 
yeto of President Johnson, and was intended to prevent him from 
appointing justices whose views might not be in harmony with 
the policy of the dominant party in Congress. 

Congress may also tamper with and practically destroy the 
most important jurisdiction of the Supreme Court. The second 
section of the third article of the constitution provides that 
“the judicial power shall extend to all cases, in law and in 
equity, arising under the constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority; ’’ also ‘* to all cases of admiralty and maritime juris- 
diction ;”” but with respect to these cases it is provided that the 
Supreme Court shall have appellate, not original, jurisdiction, 
“both as to law and fact, with such exceptions and under such 
regulations as the Congress shall make.”’ 

Since Congress has the constitutional power to make such 
exceptions to the appellate jurisdiction of the court as it thinks 
proper, it follows that the jurisdiction specified in the con- 
stitution is, by the constitution itself, subjected to congres- 
sional exceptions and regulations, and, therefore, the court is 
largely at the mercy of Congress. 

After the Civil War, to mollify a feeling of unfriendliness to 
the court, and fearing an adverse decision in a case arising 
under the reconstruction acts, Congress deprived the Supreme 
Court of appellate jurisdiction in habeas corpus cases. 

No opinion, in theory, held by students of our constitution, 
has more weight than that which affirms the essential separation 
of the executive, legislative and judicial powers, which division, 
founded as it is on moral order, cannot be too carefully pre- 
served. In the wise preservation of these powers, and in the 
application of proper aids and checks to each, consists the 
optima constituta Respublica, contemplated by the Roman orator, 
as an object of desire and admiration rather than of hope. John 
Adams, in enumerating the checks and balances in our system, 
said: ‘*The executive authority is in some degree balanced 
against the legislative; the judiciary is balanced against the 
legislative, the executive, and the State governments.’’ The 
Supreme Court was the most important piece of the ** check and 
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balance system,’’ after which the fathers framed the consti. 
tution. There could, perhaps, be no better distribution of 
powers. The sharp division between the executive, the legisla. 
tive, and its judicial departments, so long as it is sacredly 
respected by each exercising only its delegated powers defined 
and limited, constitutes a perfect safeguard for the citizen and 
assures the stability of our institutions. But when any depart. 
ment invades the province of another department, the integrity 
of our system is violated and the gravest consequences are in- 
vited. In a government where the different departments are 
distinctly separated from each other, the judiciary, so long as it 
remains truly distinct from the legislative and executive powers, 
in the language of Hamilton, *‘ from the nature of its functions, 
will always be least dangerous to the political rights of the con- 
stitution, because it will be the least in a capacity to annoy or 
injure them.’’ Madison held, that — 


Without losing sight, therefore, of the co-ordinate relations of the three 
departments to each other, it may be expected that the judicial bench, when 
happily filled, will most engage the respect and reliance of the public as the 
surest expositor of the constitution, as well of questions within its*cognizance 
concerning the boundaries between those of the several departments of the 
government, as in those between the Union and its members. 


The Supreme Court is justly regarded as the bulwark of our 
civil liberties, the guardian of the constitution, the regulator 
of the limits of administrative law, the altar of equity, and the 
final protector of life, health, property, reputation, citizenship, 
and equality before the law. The judicial department comes 
home in its effect to every man’s fireside; it passes on his all. 
For many years it gave but feeble promise of its ultimate in- 
fluence in shaping our constitutional growth. But long since 
every thoughtful and observant student has recognized its para- 
mount influence in directing our national life; and that we are 
largely indebted to it for our continued existence as a nation, 
and for the harmony, stability, excellence, and success of our 
Federal system. Sir Henry Maine considers the principle which 
denies to the several States the power to make any laws impair- 
ing the obligation of contracts, as extended by the decision of the 
Supreme Court in the Dartmouth College case, as the ‘* bulwark 
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of American individualism against democratic impatience and 
socialistic fantasy.”’ 

Courts are the all-powerful guardians of a people which 
respect law; but they would be impotent against popular neg- 
lect and contempt; they rely upon the confidence and respect of 
the public for their just weight and influence. A legal spirit, a 
habit of submission to law, and the consequent respect for the 
courts are essential to the success of a Federal system of gov- 
ernment; and when they exist the prominence of the judiciary is 
assured. We may differ about political questions, about the 
nature of government, about public policy; but for ourselves 
and our daily lives, what we most need, what is of the highest 
importance to each one of us, is a pure, just, wise, and fearless 
administration of the law. We want the judiciary composed of 
able, learned, experienced, independent lawyers, and, above all, 
of men **from the glance of whose minds corruption would 
shrink scorched.”’ 

May the Supreme Court of the United States ever constitute 
the nation’s official reserve of dispassionate wisdom and virtue, 


for uses in seasons of passionate heat and controversy. May it 
continue to faithfully guard rights of State and citizen. Stand- 
ing ‘‘ with no arms but truth and wisdom, and no splendor but 
its justice and publicity of its judgments,’’ may we ever find 
there a bright display of the perfection of the moral sublime in 
human affairs. 


Boyp WINCHESTER. 
LOUISVILLE, Ky. 
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HUMORS OF THE ENGLISH REPORTS. 


I love to read the English law reports, especially in the noble 
typography of Sir Frederick Pollock’s ‘* Revised Reports,”’ with 
his suggestive prefaces 

Let me proceed to pick out a few plums, premising that gen- 
erally the English judges, unlike many of the American, do not 
make any profession of raising plums. If they are funny, it is 
unintentional. Very few of them have been allied to madness on 
account of their great wit. 

In Cook v. Ward,? the plaintiff complained that the defendant 
had libeled him by publishing in his newspaper a story that the 
plaintiff had been mistaken at an inn for the public hangman. 
The curious defense was set up that the plaintiff had himself told 
the story at his own expense, but the court said *‘ there is a great 
difference between a man’s telling a ludicrous story of himself to 
a circle of his own acquaintances, and a publication of it to all 
the world through the medium of a newspaper.’’ But why may 
not a newspaper speak of the noose? 

In Wellesley v. Wellesley,? it required much space for the 
judges to deprive a dissolute duke of the guardianship of his 
children. Lord Manners expressed the matter in a nutshell: 
‘¢ Inasmuch as the court cannot correct the vices of the parent, 
the court is bound to protect the children against them.’’ The 
defendant seems to have been a second Chesterfield, but coarser. 
He wrote to one of his sons: ** Study hard, but as soon as you 
have completed your tasks, go out, in all weather, and play ball 
and Tommy, etc., chase cats, dogs, and women, old and young, 
but spare my game.’’ Meaning probably his rabbits and deer. 
Lord Eldon did not lay much stress on the defendant’s mere 
adultery, but he deemed his profanity and keeping low company 
quite intolerable. Lord Redesdale felt sorry for the defendant 


1 6 Bing. 409. 2 2 Bligh (N. 8.) 124. 
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«« because I see that he is in chains,’’ ‘* has unfortunately made 
a connection which he is unable to dissolve.’’ 

In Fowler v. Chacterton,’ Park, J., sandwiched an obituary 
notice in a citation, as follows: ‘* The first I shall mention, 
though last in point of time, was the decision of a very profound 
lawyer, — a very strong and clear-headed man, my much valued 
and excellent friend, whose early and unexpected loss to the 
world in his judicial capacity the whole profession and every good 
man must deeply deplore, —I mean the late Mr. Baron Hul- 
lock.”’ After that puff, the authority of the citation must have 
been recognized as irresistible. 

In Williams v. Paul,’ a case of ratification of a Sunday con- 
tract, Park, J., said ** no laws can be of avail except in so far 
as they are founded on religion.”’ 

In spite of the degree of tolerance with which the court was 
mclined to regard adultery on the part of the male sex, it did 
hold, in Poplett v. Stockdale,* that a printer could not recover 
against a publisher for printing the memoirs of a prostitute. 
Chief Justice Best was sorry he could not punish the parties con- 
cerned. Serjeant Vaughan asked him if he thought ‘* this ob- 
jection lies in the mouth of Mr. Stockdale, that late repentant 
sinner?’’ ‘** Yes,’’ replied the Chief, «‘ in the mouth of every- 
body.’’ Mr. Pollock, who seldom allows*such an opportunity to 
escape him, ought to have told us in his preface to 31 Revised 
Reports, what sin it was of which Stockdale had so lately re- 
pented. Possibly the reference is to his unsuccessful action 
against Onwhyn, for publishing a private edition of the same 
naughty work. 

In Johnson v. Baker,’ mourning garments for a widow and her 
family were held not to be ‘‘ funeral expenses ’’ as against the 
estate of the late lamented. In Shaeffer v. Shaeffer,® the same 
was held as to dinners for seventy or eighty attendants at the 
funeral and their twenty-five or thirty horses. 

The case of Cooke, Esq., v. Banks,’ illustrates a principle of 


1 6 Bing. 265. 5 2C. & P. 207. 

2 6 Bing. 653. © 54 Md. 679; 39 Am. Rep. 406. 
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evidence and also how eminent counsel wi'l ‘‘try it on’’ the 
court. The question was whether a place w: s parcel of a certain 
parish, and Scarlett offered in evidence old entries made by a 
churchwarden in a book, wherein he made statements relative to 
repairs on a chapel in a church, alleged to belong to that parish, 
The warden did not charge himself for the expense of the 
repairs, and the court excluded the book as mere matter of 
history. Among the entries was the following: ** Memdum. 
That this year also, the month of July, 1583, all the glass 
windows in the church, especially the windows in Lincoln’s Inn 
chapel, a little before new glazed with many fair coats of scutch- 
eons of arms, emblazoned at the only charges of Mr. — Steward, 
that married Mrs. Compion, of this parish, and late deceased, 
were pitifully shaken, rent, and broken down, as all the houses 
round about that part of the parish almost were, with the mon- 
strous and ruge blast of the gunpowder, that lately was sct on 
fire and blew up all the gunpowder houses, and other tenements 
in Fetter Lane, to the destruction of many houses and spoil of 
much goods thereabouts, yea, and to the death of one or two 
men.’’ The court said to Scarlett: ‘‘If you feel confident 
that it ought to be received, I will receive it, but my present 
opinion is that it is inadmissible.’’ ‘* The defendant’s counsel 
then withdrew the book.’’ 

In Swane v. Knight,! a publication called the plaintiff “ the 
Beotian professor,’’ and stated that he had invented a new 
order of architecture called the Beotian. It was certainly a 
capital jest. The jury found that it was a fair criticism. It 
might well be applied ‘to the architecture of our national govern- 
ment. 

In Mannus v. Blake,’ we are told that as to King James’ 
translation of the Bible, ‘* it does not appear that he contributed 
anything towards the expense.’’ This is not astonishing. 
Jamie was both pious and prudent, and the book was not in- 
tended for his favorite Buckingham. 

In Clement v. Chivis,? damages were recovered for a libel 
stating that the plaintiff, coachman of Greenwich coach No. 
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7600, had ‘insulted two females and some gentlemen, who 
were outside passengers, in the most barefaced manner.’’ The 
court cited King v. Lake,’ where the publication charged the 
plaintiff with having presented to the House of Commons a 
petition ‘* stuffed with illegal assertions, inaptitudes, imperfec- 
tions; clogged with gross ignorance, absurdities and solecisms,”’ 
which was held libelous. There should have been a motion to 
make the complaint more definite and certain or for a bill of 
particulars ! 

In Woolley v. Scovell,? where the action was for an injury 
sustained in spite of his name, by the falling of a bag of wool 
on him, the defense was that he ran into the danger in an 
effort to escape. Scarlett contended, ‘‘ The law should not 
vary according to the nerve of parties.’’ But the court said 
not so. 

In Morgan v. Curtis,* Bayley, J., said: ‘* The right of sepul- 
ture is quite distinct from the right to a pew.’’ That depends 
on the ability of the parson. 

In Re Risley School,‘ it was held that when power is given to 
the lord of a manor to assent to or dissent from the appoint- 
ment of a master of a free school, the lord himself may not be 
master. The lord and master in this case naturally had inde- 
pendent ideas on the subject, for his name was John Hancock 
Hall. 

In Leigh v. Hind,* the assignor of a public house covenanted 
that he would not keep a victualling house within half a mile 
therefrom, Parke, J., was opinion that the distance should be 
measured ‘** as the crow flies’’ — as if that were the mode of 
travel of persons in search of victual and drink. The court held 
the proper manner of measurement to be by the shortest way of 
access. 

Ejusdem generis was stretched to its extreme limit in Ex parte 
Hill.© A statute forbade cruelty to any horse, mare, gelding, 
ox, cow, heifer, steer, ‘‘ and other cattle.’” Held, not to prohibit 
bull-baiting. Quite in the Spanish spirit. 


1 Hardres, 470. 48L. J. Ch. 129. 
23M. & R. 105. 5 9B. & C. 774. 
33M. &R. 38938. 3C. & P. 225. 
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In The Jane and Matilda,! it was held that a female sailor 
could earn wages as cook, steward and storekeeper. She also 
served her time at the wheel, and lent her hands, ** which were 
sufficiently robust,’’ to the hauling of ropes. Certainly this 
was all right on a vessel with a feminine name. Lord Stowell 
said: **In this court we have seen, during the war, women 
acting in defense of the ships which they were on board, 
and sharing in the distribution of salvage adjudged. We have 
heard of women standing by the gun to which their husbands 
were attached in time of engagement, and of others who have 
acted as soldiers under the disguise of men, and receiving pay 
and other emoluments of the profession suited to the proper 
execution of the duty. The name of Joan of Are will long live, 
to her own glory, and to the shame of our country, from which 
she received such unworthy treatment. I have lately been 
present at discussions elsewhere, in which many instances have 
been cited of females holding high offices entitling to military 
command, and to eminent stations in the field of battle, or for 
the suppression of civil commotions. The sovereignty of these 
kingdoms, which entitle the bearer to the character of captain 
general of the realm, has been borne by females with sufiicient 
splendor; and (in the case of Queen Elizabeth), not without 
demonstrations of personal courage, and a readiness to encoun- 
ter the hostilities with which she was threatened. The Countess 
of Dorset, Pembroke and Montgomery, in the time of Charles I., 
filled the office of hereditary high sheriff of Westmoreland ; as 
such she was authorized to raise the posse comitatus, and she 
did actually sit on the bench at the Assizes, and is even said to 
have personally attended at the execution of the last process of 
the law.’’ That Cerberean countess seems to have been an 
unusually able woman, whose power of * raising’’ was not con- 
fined to the posse comitatus. One of the most popular tradi- 
tions of our Revolutionary War is that Moll Pitcher served a 
gun at the battle of Monmouth (where Gen. Washington for- 
got himself and cursed Gen. Lee), but profane doubt has 
recently been cast on this by some mousing and irreverent 
historian. 

; 1 1 Hagg. Adm. 187. 
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In a note to the celebrated case of Langher v. Pointer,! where 
the judges stood ‘two and,’’ citation is made of Little v. 
Hackett, “© 116 N.S. 371.’’ Now how can England expect a 
treaty binding this country to help her offensively and defens- 
ively when her lawyers treat United States so carelessly as that? 

Again ejusdem: In Bullen v. Deming,? it was held that by a 
reservation from a demise of ** all timber trees, and other trees, 
but not the annual fruit thereof,’’ apple trees did not come 
within the exception. Sir Frederick says the answer to the 
conundrum, ‘* when is a tree not a tree?’’ is thus answered: 
‘when it is an apple tree.’’ (Another tree case,’ encourages 
me to make a conundrum: What kind of a vessel is amphibious? 
Answer, house-bote.) By the way, Burrough, J., got excited 
and said: ** This is ashameful action.’’ So in Seago v. Deane,‘ 
Park, J., observed: ‘* This defense is so wicked, and so mani- 
festly unjust,’’ ete. Surely these judges were in nowise mealy 
mouthed. In Aked v. Stocks,’ Park, J., said: ‘*I am sorry 
when a man is tripped up by a formal objection.’’ But that 
was all the court could do in those days. 

Best, C. J., seemed always to imagine himself at prayer- 
meeting and to be exhorting the brethren. So in The King 
v. Waddington® he held that it is a libel to publish a book 
denying the divinity of Christ and the truth of Scripture. But 
he rose to the loftiest height of piosity in King v. Davidson,’ an 
indictment for publishing a blasphemous libel. The defendant 
conducted his own defense. He was warned by the judge not 
tobe blasphemous. For saying, ‘‘ My lord, if you have your 
dungeon ready, I will give you the key,”’ the judge fined him 
£20. For calling the Scriptures a collection of ancient tracts, 
containing sentiments derogatory to the honor of God, destruc- 
tive of morality and opposed to the best interests of society, 
he was fined £40 more. And for saying, ‘‘ The bishops are 


generally sceptics,’’ £40 more. The court approved this pun- 
ishment but Best took the fines off. 


15 B. & C. 547; 29 Rev. Rep. 319. 5 4 Bing. 509. 
25B.&C. 842. C. 26, 
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So in Bird v. Holbrook ! (the spring-gun case), he said: ‘* there 
is no act which Christianity forbids, that the law will not reach.” 
This is nonsense. For example, a man may do a selfish and mali- 
cious act on his own land, on purpose to injure his neighbor, and 
the common law does not forbid it, so long as it is not a public 
nuisance. In like manner he may take advantage of the 
unchristian doctrine of caveat emptor. Perhaps what the 
judge here says is to be read in connection with his remark in 
Robertson v. M’Dougall,? ‘*the law has respect to human 
infirmity.”’ 

In King v. Williams,’ the proprietor of a theater was adjudged 
guilty of a misdemeanor in representing on his stage the murder 
of Weare by Thurtell, before the trialof the prisoner. <‘‘ The 
play, the play’s the thing,’’ exclaimed Hamlet. 

The ‘ dignior persona’’ was well protected in Goddard »v, 
Snow,‘ where a woman, ten months before marriage, but after 
the beginning of an intimacy which resulted in marriage, settled 
on another a sum of money which her suitor did not know she 
possessed, and it was held void. We have changed all that. 

In Lord Byron v. Dugdale, Sir John Leach refused to pro- 
tect from piracy the noble lord’s poem, ‘* Don Juan,’’ despite 
the argument of counsel that ‘‘ the passages cited as impure 
were impure only to an impure mind,’’ and that no favor 
should be shown to a defendant who asserted ‘‘ that he ought to 
be allowed to sell the book without restraint, because the book 
ought not to be sold at all.’’ Sir John remarked that he acted 
*¢ on the same principle, six months ago, in the case of a foolish 
trifling song.’’ But poor Byron had equal bad fortune in the 
courts, wrote he never so chastely. Soin Murray v. Elliston, 
the manager of the Drury Lane theater was held to have a right 
to abridge and play *‘ Marino Faliero,”’ although the plaintiff had 
previously printed and published it in full. This was under the 
Statute of Anne. 

In Blundell v. Catterall,’ it was held that the proprietor of 
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bathing machines may not occupy the seashore with them 
against the will of the lord of the adjoining manor, who has 
long used itin fishing. This was deemed so important a princi- 
ple that the judges spread their views over forty-one pages. 
Best dissented, observing that bathing is as essential as fishing 
and that every Briton has a right to get to the sea. He makes 
one observation, however, that sounds funny nowadays: 
«Decency must prevent all females from bathing except from a 
machine.’’ “He also says: ‘* By bathing, those who live near 
the sea are taught their first duty, namely, to assist mariners in 
distress.”’ 

In Rex v. Crunden,! one of his majesty’s soldiers was pun- 
ished for going in bathing naked at Brighton, ‘‘in presence of 
divers of his majesty’s liege subjects,’’ not divers, and counsel 
observed that the Westminster boys had immemorially bathed at 
Millbank, quite as much exposed to view as East Cliff, Brighton. 
They suspended sentence, however, because it ‘* was the first 
prosecution of the sort in modern times.’’ Nowadays the 
prudish Briton is scandalized because our Cornell boys go rowing 
in short-sleeved shirts. Yet Queen Victoria will not let a 
high-necked and long-sleeved woman into her receptions. 

In Lawrence v. Smith,? injunction was refused to restrain in- 
fringement of copyright in a book denying the immortality of 
thesoul. Sir Frederick Pollock says the decision has never been 
disapproved, but would hardly be approved at present ‘* by any 
court of justice in any English-speaking country.”’ 

In Goodman v. Sayers,* Sir Thomas Plumer, M. R., remarked 
that ** the very definition of a good award is that it gives dissat- 
isfaction to both parties.”’ 

The ingenious Best finds, in Hott v. Wilkes (the spring gun 
case), a curious reason for preserving game: ‘If you do not 
allow men of landed estates to preserve their game, you will not 
prevail on them to reside in the country. Their poor neighbors 
will thus lose their protection and kind offices; and the govern- 
ment the support that it derives from an independent, enlight- 
ened, and unpaid magistracy.’’ If we did not know that Best 
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was a serious person we might suspect that he was making game 
of us. 

In 1820, in Madrazo v. Willes,' a Spaniard was allowed a 
recovery of £21,180, for the seizure of his ship and cargo of 
slaves, bound for Havana, by a British ship of war, on the 
ground that although the traffic was illegal by the laws of Great 
Britain, it was meritorious by the.laws of Spain. This is of 
peculiar interest at the present time. Even the good Best con- 
curred, although he thought the traffic in human beings ‘ hor- 
rible.”” Spain also had good fortune in Butler v. Wildman, 
where an insurer was held liable for 100,000 silver dollars 
thrown overboard by the captain of a Spanish vessel in danger 
of capture by a South American enemy. Best very sensibly 
said: ** It is objected that British underwriters ought not to be 
made to pay for Spanish patriotism ; but they must be liable to 
these payments, if they insure Spanish ships against enemies 
when Spain is engaged in war.’’ We did not know before that 
anybody in Spain ever exhibited ‘* patriotism ’’ to the amount of 
that jettison. 

Best, like Mrs. John Gilpin, ‘* had a frugal mind,’’ for in The 
King v. Coleridge,*? where a mandamus was refused to compel 
parish cemetery authorities to bury a body in an iron coffin, on the 
ground that the matter was exclusively of ecclesiastical cogniz- 
ance, he thought ‘‘ the consequence of enforcing such a mode 
of burial would produce (sic) great public inconvenience. For 
it is evident that in a few years the churchyard would be filled, 
and a great additional expense cast upon the parish in providing 
other places for the burial of the parishioners.”’ 

In the case of the Queensberry Leases,‘ was considered the 
very lively question of the powers of an heir of tailzie under 
Scotch law. Lord Eldon started out with saying that it was 
‘** unquestionably the most weighty and important cause ’’ that he 
had ever had occasion to consider, and he proceeds to verify its 
character in an opinion of 150 pages. His lordship is peculiarly 
candid and confidential. He admits that he never comes to the 
decision of a Scotch cause ‘‘ without fear and trembling.’’ At 
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any other, he might have said. ‘I have read these papers till I 
can hardly tell what is in them,’’ he plaintively confesses. He 
is greatly puzzled about ‘ grassum,’’ but concludes it means 
rent. He thinks a lease for 57 years is a ‘* long lease.’”’ (It 
ought not to have seemed long even for a lawsuit to Eldon.) 
He warned their lordships: ‘* God forbid you should say it is the 
Scotch law, if it is not so!’’ He entreats their lordships to be- 
lieve he has given the subject ‘* a degree of painful attention, 
which I hope I shall be relieved from ever giving to any other.”’ 
No other lord had the audacity to open his mouth in the case 
except Redesdale, who uttered himself in 388 pages. He 
apologizes for his shortcomings by the fact that he had been 
out of the courts for a year as Speaker, but he would endeavor to 
divest himself of ‘* English prejudice.’? He asked many rheto- 
rical questions ; among others, he inquires what is an ‘‘ ish’’ in 
a Scots lease. We do not know, but we know these opinions 
make us feel queerish about the nature of Scotch law. The 
only Scotch case we ever cared to read about is Peter Peebles v. 
Plainstaines et per contra, as reported by Scott (Sir Walter ). 

In King v. Inhab. of Debenham,' Abbott, C. J., boldly as- 
serts: ‘¢ The principles of the law of evidence in this country 
are founded on the strongest sense and soundest reasoning.” 
Preface this with ‘* Some of,’’ and we concur. But the ob- 
servation was obiter, although the decision was right. 

In re Bedford Charity,’ it was held that Jews were not entitled 
to have their children educated at a free school at Bedford 
founded by Edward Sixth, because the little Hebrews could not 
attend on Saturdays nor be present at the readings of the New 
Testament, nor be versed in the Catechism, and also because his 
Majesty ** had not any intention for the education of Jews.” 
Why would not it have been a good plan to give them general 
enlightenment? The experiment would not have cost his majesty 
anything. Eldon laid great stress on the Catechism. 

In Ashford v. Thornton,’ the solemn farce of wager of battel 
was enacted, A. D. 1818, in regard of the alleged murder of 
Mary Ashford, by Thornton’s throwing his glove on the floor of 
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the court room and daring Ashford, Mary’s brother and heir, 
to pick it up. Ashford did not dare, but counterpleaded, and 
the court gravely declared that this was the end of it, as the 
counterplea did not show a case free from doubt. ‘The general 
law of the land is in favor of the wager of battel,’’ said Ellen- 
borough. An attempt to proceed against Thornton in the 
modern way was promptly defeated by a plea of former acquittal, 
So Thornton went without day. After this who among us shall 
brag of Yankee ingenuity? Parliament shortly thereafter waked 
up and abolished this medieval way of doing justice. 

In Hatton v. Hopkins,' it was held that the candle and fire 
lighter to the yeomen of the guard of St. James’ Palace was 
privileged from civil arrest. It was shown that he had fre- 
quently lighted the candles and fires, and yet it also appeared 
he lived twenty-two miles distant. He must have been light of 
foot. 

In Moore v. Lord Rymouth,? it was held that in 1665, a res- 
ervation of a right of hawking and hunting did not include 
shooting birds. Lens, Serjeant, in arguing, observed: ‘* The 
grantor has not said whether it be the hunting of beasts or of 
birds which he excepts. Hunting is used in the latter sense by 
our best writers. ‘A hunter Henry is, when Emma hawks.’ 
‘A sequestered stag who from the hunter’s aim had _ hurt.’ 
Henry the Second (William?) was killed by the arrow of a 
hunter; that was the original mode of hunting. There is danger 
too in hunting with dogs; witness Acteon’s fate.’’ Citing the 
statute of Henry Seventh, against hawking, hunting, and taking 
pheasants and partridges, he says: ‘* The act of shooting birds 
flying could not have been very successfully pursued with the 
matchlocks and demi-culveries which were in use at the period 
of this grant.’ It might have been with American naval gun- 
ners to point them. The judges don’t argue the point; they 
simply beg it. 

A hasty reading of Armstrong v. Hewitt,’ might imply to an 
American lawyer that dogs were kept in the parish church chest, 
for Richard, C. B., says that it was a proper place for ‘‘ terriers.” 
But it seems he meant land surveys. 
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In Baddeley v. Mortlock,! an action against a woman for 
breach of promise of marriage, the plaintiff had a verdict of one 
shilling. 

The case of the Hottentot Venus,’ raises expectations by its 
title not fulfilled in the report. The goddess was from South 
Africa, and was exhibited for money. There was no charge of 
indecency, but only of exhibiting against her will. But on 
habeas corpus it appearing that ‘* Barkis was willin,’’ and making 
money by the show, the exhibitors were absolved. Virgil gives 
some account of the advent and pranks of Venus in the north of 
Africa — whence our modern phrase, ‘* cutting Didos.”’ 

To pick up a man is less heinous than to pick up a bundle. 
At least Lawrence, J., says so in Lawrence v. Hedges,’® where 
the court held that a watchman had authority to arrest a person 
carrying a bundle at 10 p. m. The judge said: ** A woman 
walking up and down the street to pick up men, a night-walker, 
may be apprehended; yet her’s is a much less offense than is 
here suspected.’’ Bingham must have kept good hours in those 
days (1810). 

In Rex v. Lambert and Perry,‘ Ellenborough indicted a large 
part of his countrymen, when he said that Oliver Cromwell 
«gained his elevation with great crime.’ He continued: ** We 
are at this moment suffering from a most erroneous principle of 
his government in turning the balance of power against the 
Spanish monarchy in favor of the House of Bourbon. He 
thereby laid the foundation of that ascendency which unfortun- 
ately for all mankind, France has since obtained in the affairs 
of that country.’’ Now what about the ascendency of France 
in the affairs of England under the Stuarts? That turtle coun- 
tenance of Ellenborough would wax redder than ever if he could 
know that a grand bust of the protector of England's greatest 
sovereign, is about to be put in the lobby of the House of Com- 
mons. Very likely some aristocratic devotee of the puerile and 
rotten fag-ends of the ignoble Stuarts will knock its wart off. 

How many American readers know what the ‘ O. P.’’ riots 
were? The answer may be found in Clifford, Esq., v. Bran- 
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don,’ which was an action of assault and false imprisonment for 

the ejection and arrest of the plaintiff, ‘‘ a gentleman of great 
eminence at the bar,’’ for raising a riot at Covent Garden The- 
ater. The cause of the riot was increase of prices of admis- 
sion and the rioters wore in their hats the letters **O. P.,”’ 
meaning ‘‘ old prices.’’ The rioters wrought great havoc in the 
theater and compelled the restoration of the old prices. It 
seems that when the plaintiff entered the house he was greeted 
with cries of, ‘*‘ Here comes the honest counsellor! ’’ and this 
filled C. J. James Mansfield with suspicion. He inquires, ‘* How 
had he deserved this peculiar panegyric? ”’ 

In Rex v. Waddington,’ a prosecution for engrossing hops, we 
learn that there was a time when hops were not considered 
‘* victual,’’ but a ‘* noxious weed.’’ Chief Justice Kenyon ob- 
serves: ‘* And it is but lately that the county of Kent was up 
in arms against the brewers for introducing quassia instead of 
hops into their beer, alleging its detrimental qualities to the 
health of the public, although we find it introduced into the 
materia medica as a salutary bitter, approved by the whole Col- 
lege of Physicians. So times and opinions alter.’? Good old 
Kenyon had ** endeavored to inform himself as much as lay in 
his power,’’ as to ‘*the policy of this system of laws,’’ and to 
that end had ‘*read Dr. Adam Smith’s work,’’ and others, 
*¢ one addressed to Lord Spencer, which is written in a superior 
style to most of the others.”’ He modestly disclaimed his 
ability ** to be a competent judge in this conflict of political 
opinion.’’? Waddington was find 500/. and imprisoned one month 
for spreading false rumors with intent to enhance the price of 
hops. We wish old Kenyon could have young Leiter to deal 
with. He would put the young Napoleon in some St. Helena, 
we doubt not. 

In another case,? Kenyon says: ‘‘I have not the smallest 
doubt upon this case.’’ That is what Eldon probably never 
said or thought about any case. His cases always scared him 
blue. Inasmuch as in this case Kenyon found it necessary to 
distinguish Perrin v. Blake,* it is probable that if Eldon had 
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been in his place he would have enveloped himself in a New- 
foundland fog, and run ashore, and lain aground until in the 
course of years some unusually high tide had floated him off. 

There never was a more artless and impartial consciousness of 
one’s own superior merits than Kenyon confessed in Haycraft 
y. Creasy, where in allusion to his opinion in Pasley v. Free- 
man,” he said: ‘* I indeed was not so well versed in the critical 
form of actions; but I had endeavored to store my mind with 
established principles; and I had learned that laws were never 
so well directed as when they were made to enforce religious, 
moral and social duties between man and man.’’ (** Well done, 
good and faithful, enter thou,’’ etc.) It was of course on this 
basis that he held* that the pressgang was a necessary and 
praiseworthy institution. Unlike Mansfield and Holt, as he 
there says, he had never considered himself at liberty to dis- 
charge persons improperly pressed. And so, very likely, this 
pious old gentleman, at an earlier time, would have pressed to 
death a prisoner for refusing to plead. But he could not bring 
himself to believe that a housewife is bound to give her dis- 
charged cook a character.’’ 

At last I believe I have discovered the prize case concerning 
the doctrine de minimis. In Pindar v. Wadsworth,®> a com- 
moner was held entitled to recover damages for taking away 
manure dropped by cattle on the common, although his share 
was worth only one farthing. This beats the New York case of 
the two-cent postal stamp.® 

In Upton v. Lord Ferrers,’ the court left undecided the con- 
tention that a set of journals of the House of Lords, owned by 
a peer, go with the title. The successor to the title had been 
fool enough already to pay 50/. for them, and now wanted to get 
it back. I would willingly pay so much to be rid of them if 
they had descended to me. 

In Lord Dursley v. Fitzhardinge Berkeley,§ we learn that 
Chief Justice DeGrey said he ‘never liked equity so well as 
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when it was like law,’’ and Mansfield said he ‘ never liked law 
so well as when it was like equity.”’ 

The most cautious expression I have ever found in an English 
opinion is in Huntley v. Luscombe,’ where Heath, J., said: ‘If 
I know my own heart, I should be the last person,’’ etc. 

One would suppose that infants were very scarce in England 
a century ago, judging by the peculiar tenderness of the courts 
toward them. Thus in Jennings v. Rundall,? where an infant 
overdrove a hired horse, it was held to be a breach of contract, 
and not a tort, and so the hirer was not liable. Now suppose 
the infant had put out the horse’s eyes? The case was not an 
attempt to convert a contract into a tort, but to recover fora 
tort committed by means of a contract. In this country an 
infant is liable for overdriving a horse,’ if it is done in driving 
beyond the distance stipulated, and thus a conversion is 
effected. These were precisely the facts declared in Jennings 
v. Rundall. 

Buller was tender-hearted. In Lloyd v. Johnson,‘ he held 
that an ‘* unfortunate woman’’ was entitled to have clean 
linen, and so was liable for a washing-bill. The wash included 
‘* some gentlemen’s night-caps’’ and he did not except these. 
They were no more than her own clothes ‘* used for the purposes 
of prostitution,’’ even if she furnished them. 

In a trial for treason, Rex v. Stone,® the court sat on the first 
day from 9a. m. till 10 p.m. without any interruption or refresh- 
ment. Then some of the jurors begged for mercy, and Kenyon 
granted an adjournment, saying: ‘* Necessity justified what it 
compelled and that though it was left to modern times to bring 
forward cases of such extraordinary length, yet no rule could 
compel the court to continue longer sitting than their natural 
power would enable them to do the business of it.” It was in 
this court that one Thompson was fined 20/7. for jumping up and 
waving his hat and hallooing in court on the acquittal of the 
prisoner. If the verdict had been the other way, Kenyon would 
probably have passed over such an evidence of loyalty. 


12B. & P. 530. 41B. & P. 340. 


28 T. R. 335. 5 6T. R. 527 (A. D. 1796). 
3 Towne v. Wiley, 23 Vt. 355; 56 Am. Dec. 85. 
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In Ashley v. Harrison,’ it was held that the proprietor of 
a theater could not recover damages against one who pub- 
lished a libel on one of his singers, Mad. Mara, whereby she was 
deterred from appearing on the stage. And in Tarleton v. M’ 
Gawley,? shipowners were held not entitled to recover against 
the owners of the ship Othello for firing on a canoe full of 
negroes and thus preventing their trading with the plaintiffs. 
These are curious examples of remote damages. 

In Clennell v. Lewthwaite,* on the admissibility of parol evi- 
dence to show a testator’s intention as to an unbequeathed 
residue, Arden, M. R., said he had looked into all the cases; 
‘‘they are so numerous that it is a disgrace to the court. There 
are near fifty in print upon this point.’ And yet they seem 
unanimous! This is one of the earliest judicial groans about 
the evils of excessive reporting. 

In Chorley v. Bolcot,‘ it was held that a physician could not 
maintain an action for his fees. Kenyon thought the contrary 
‘‘would place them upon a less respectable footing in society 
than that which they at present hold.”’ 

That bakers may cook dinners for customers on Sunday was 
held in Rex v. Younger,® following Rex v. Cox,’ because it 
enables the mass of the community to attend public worship. 

No person has at common law a right to glean in the harvest 
field, not even the poor of the parish. So said Loughborough 
in Steel v. Houghton.” He said it ‘* would be injurious to the 
poor themselves,’’ causing them to become improvident, and 
lessening the ability of the farmer to pay his rates, ** and thus 
the poor, from the exercise of this supposed right in the autumn, 
would be liable to starve in the spring.”’ 

Fox-hunting on the land of another, if necessary to kill the 
vermin, is justified in Gundry v. Feltham.’ If carried on merely 
for sport it is now unlawful. 

That a woman may be overseer of poor was decided in Rex v. 
Stubbs. Counsel arguing about the Queen observed: ‘ of 


1 1 Peake. 256. 6 2 Burr. 787. 


2 1 Peake. 270. 71H. Bl. 51. 
3 2 Ves. Jr. 465 (A. D. 1794). 81, R. 834 (A. D. 1786). 
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all other stations there is not one perhaps which requires less 
personal exertion than this.’’ Yet Elizabeth and Victoria seem 
to have got a good deal of exercise out of it. 

Thus I have crept backward through the English reports from 
1832 to 1785, about a half-century, as set forth in the thirty- 
four volumes of Sir Frederick Pollock’s Revised Reports. The 
strongest impression that they leave in my mind is the simplicity 
and unaffectedness of the judges. They do not pose nor deem 
it necessary to air their learning, and they go much more upon 
principle and less upon precedent than our own during the same 
period. Much of that of course is attributable to the fact that 
our jurisprudence is founded on the English, but it is clear that 
the English judges were a much more independent body in their 
thinking than our own. 

It may be observed that I have omitted reference to cases of 
wagers, a subject very fruitful in humor. This is because 
some years ago I made them the subject of a separate article. 


Irvine Browne. 
BuFFALo, N. Y. 


RUFUS CHOATE. 


RUFUS CHOATE.! 


I deem it a very great honor to have been invited by the Suffolk 
Bar Association to take part on this occasion in honor of him, 
who still stands as one of the most brilliant ornaments of the 
American Bar in its annals of two centuries. Bearing his name 
and lineage, and owing to him, as I do, more than to any other 
man or men— to his example and inspiration, to his sympathy 
and helping hand — whatever success has attended my own pro- 
fessional efforts, I could not refuse the invitation to come here 
to-day to the dedication of this statue, which shall stand for 
centuries to come, and convey to the generations who knew him 
not, some idea of the figure and the features of Rufus Choate. 
Neither bronze nor marble can do him justice. Not Rembrandt 
himself could reproduce the man as we knew and loved him — 
for until he lay upon his death bed he was all action, the 
‘‘noble, divine, godlike action’’ of the orator — and the still 
life of art could never really represent him as he was. 

I am authorized at the outset to express for the surviving 
children of Mr. Choate, their deep sense of gratitude to the 
generous donor of this statue of their honored father, and their 
complete appreciation of the sentiment which has inspired the 
city and the court to accept it as a public treasure, and to give 
it a permanent home at the very gates of the Temple of Justice, 
at whose shrine he worshiped. They desire also to express 
publicly on this occasion their admiration of the statue itself, 
as a work of art, and a faithful portrait in form and feature of 
the living man as he abides in their loving memory. The city 
of Boston is certainly indebted to Mr. French for his signal skill 
in thus adding a central figure to that group of great orators 


1 An address delivered at the un- New York. Revised by the speaker 
veiling of his statue in the Court for publication in the AMERICAN Law 
House in Boston, October 15th, 1898, Review. 
by his nephew, Joseph H. Choate, of 
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whom its elder citizens once heard with delight — Webster, 
Choate, Everett, Mann, Sumner and Garrison. In life, they 
divided the sentiments and applause of her people. In death, 
they share the honors of her Pantheon. 

It is forty years since he strode these ancient streets with his 
majestic step; forty years since the marvelous music of his 
voice was heard by the living ear; and those of us who, as stu- 
dents and youthful disciples, followed his footsteps, and listened 
to his eloquence, and almost worshiped his presence, whose ideal 
and idol he was, are already many years older than he lived to 
be; but there must be a few still living, and present here to-day, 
who were in the admiring crowds that hung with rapture on his 
lips —in the courts of justice, in the densely packed assembly, 
in the Senate, in the Constitutional Convention, or in Faneuil 
Hall consecrated to Freedom — and who can still recall, among 
life’s most cherished memories, the tones of that matchless 
voice, that pallid face illuminated with rare intelligence, the 
flashing glance of his dark eye, and the light of his bewitching 
smile. But in a decade or two more, these lingering witnesses 
of his glory and his triumphs will have passed on, and to the 
next generation he will be but a name and a statue enshrined in 
fame’s temple, with Cicero and Burke, with Otis and Hamilton 
and Webster, with Pinkney and Wirt, whose words and thoughts 
he loved to study and to master. 

Many a noted orator, many a great lawyer, has been lost in 
oblivion in forty years after the grave closed over him, but I 
venture to believe that the Bar of Suffolk, aye, the whole Bar of 
America, and the people of Massachusetts, have kept the mem- 
ory of no other man alive and green so long, so vividly and so 
lovingly, as that of Rufus Choate. Many of his characteristic 
utterances have become proverbial, and the flashes of his wit, 
the play of his fancy, and the gorgeous pictures of his imagina- 
tion, are the constant themes of reminiscence, wherever Ameri- 
can lawyers assemble for social converse. What Mr. Dana so 
well said over his bier is still true to-day: ‘* When as lawyers 
we meet together in tedious hours and seek to entertain our- 
selves, we find we do better with anecdotes of Mr. Choate, than 
on our own original resources.’’? The admirable biography of 


( 
1 


RUFUS CHOATE. 833 


Professor Brown, and his arguments, so far as they have been 
preserved, are text-books in the profession — and so the influence 
of his genius, character and conduct is still potent and far-reach- 
ing in the land. 

You will not expect me, upon such an occasion, to enter upon 
any narrative of his illustrious career so familiar to you all, or 
to undertake any analysis of those remarkable powers which 
made it possible. All that has been done already by many 
appreciative admirers, and has become a part of American lit- 
erature. I can only attempt, in a most imperfect manner, to 
present a few of the leading traits of that marvelous person- 
ality, which we hope that this striking statue will help to 
transmit to the students, lawyers and citizens who, in the coming 
years, shall throng these portals. 

How it was that such an exotic nature, so ardent and tropical 
in all its manifestations, so truly southern and Italian in its 
impulses, and at the same time so robust and sturdy in its 
strength, could have been produced upon the bleak and barren 
soil of our northern cape, and nurtured under the chilling blasts 
of its east winds, is a mystery insoluble. Truly ‘this is the 
Lord’s doing, and it is marvelous in our eyes.’’ In one of his 
speeches in the Senate, he draws the distinction between ‘‘ the 
cool and slow New England men, and the mercurial children of 
the sun, who sat down side by side in the presence of Washing- 
ton, to form our more perfect union.’’ If ever there was a 
mercurial child of the sun, it was himself most happily de- 
scribed. I am one of those who believe, that the stuff that a 
man is made of has more to do with his career, than any educa- 
tion or environment. The greatness that is achieved, or is 
thrust upon some men, dwindles before that of him who is 
born great. His horoscope was propitious. The stars in their 
courses fought for him. The birthmark of genius, distinct and 
ineffaceable, was on his brow. He came of a long line of pious 
and devout ancestors, whose living was as plain as their think- 
ing was high. It was from father and mother that he derived 
the flame of intellect, the glow of spirit and the beauty of tem- 
perament that were so unique. 

And his nurture to manhood was worthy of the child. It 
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was **the nurture and admonition of the Lord.’’ From that 
rough pine cradle, which is still preserved in the room where he 
was born, to his premature grave at the age of fifty-nine, it was 
one long course of training and discipline of mind and character, 
without pause or rest. It began with that well-thumbed and 
dog’s-eared Bible from Hog Island, its leaves actually worn 
away by the pious hands that had turned them, read daily in the 
family from January to December, in at Genesis and out at 
Revelations every two years, and when a new child was born in 
the household, the only celebration, the only festivity, was to 
turn back to the first chapter, and read once more how ‘* in the 
beginning God created the heaven and the earth,”’ and all that 
in them is. This book, so early absorbed and never forgotten, 
saturated his mind and spirit more than any other, more than 
all other books combined. It was at his tongue’s end, at his 
fingers’ ends — always close at hand until those last languid hours 
at Halifax, when it solaced his dying meditations. You can 
hardly find''speech, argument or lecture of his from first to 
last, that is not sprinkled and_ studded with biblical 
ideas and pictures, and biblical words and phrases. To him 
the book of Job was a sublime poem; he knew the Psalms 
by heart, and dearly loved the prophets, and above all 
Isaiah, upon whose gorgeous imagery he made _ copious 
drafts. He pondered every word, read with most subtle keen- 
ness, and applied with happiest effect. One day coming into 
the Crawford House, cold and shivering — and you remember 
how he could shiver — he caught sight of the blaze in the great 
fireplace, and was instantly warm before the rays could reach 
him, exclaiming, ‘* Do you remember that verse in Isaiah, * Aha! 
Iamwarm. I have seen the fire’? ’’ and so his daily conversation 
was marked. 

And upon this solid rock of the Scriptures he built a magnifi- 
cent structure of knowledge and acquirement, to which few men 
in America have ever attained. History, philosophy, poetry, 
fiction, all came as grist to his mental mill. But with him, time 
was too precious to read any trash: he could winnow the wheat 

from the chaff at sight, almost by touch. He sought knowl- 
edge, ideas for their own sake, and for the language in which 
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they were conveyed. I have heard a most learned jurist gloat 
over the purchase of the last sensational novel, and have seen a 
most distinguished bishop greedily devouring the stories of 
Gaboriau one after another; but Mr. Choate seemed to need no 
such counter-irritant or blister, to draw the pain from his hurt 
mind. Business, company, family, sickness — nothing could 
rob him of his one hour each day in the company of illustrious 
writers of allages. How his whole course of thought was tinged 
and embellished with the reflected light of the great Greek orators, 
historians and poets; how Roman history, fresh in his mind as 
the events of yesterday, supplied him with illustrations and sup- 
ports for his own glowing thoughts and arguments, all of you 
who have either heard him or read him know. 

But it was to the great domain of English literature that he 
daily turned for fireside companions, and really kindred spirits. 
As he said in a letter.to Sumner, with whom his literary frater- 
nity was at onetime very close: ‘* Mind that Burke is the fourth 
Englishman,— Shakespeare, Bacon, Milton, Burke;’’ and then 
in one of those dashing outbursts of playful extravagance, 
which were so characteristic of him, fearing that Sumner, in 
his proposed review, might fail to do full justice to the great ideal 
of both, he adds: ** Out of Burke might be cut fifty Machin- 
toshes, 175 Macaulays, forty Jeffreys and 250 Sir Robert Peels, 
and leave him greater than Pitt and Fox together.’’ In the 
constant company of these great thinkers and writers he revelled, 
and made their thoughts his own; and his insatiable memory 
seemed to store up all things committed to it, as the books not 
in daily use are stacked away in your public library, so that at 
any moment, with notice or without, he could lay his hand 
straightway upon them. What was once imbedded in the gray 
matter of his brain did not lie buried there, as with most of us, 
but grew and flourished and bore fruit. What he once read he 
seemed never to forget. 

This love of study became a ruling passion in his earliest 
youth. To it he sacrificed all that the youth of our day — even 
the best of them — consider indispensable, and especially the 
culture and training of the body; and when we recall his pale 
face, worn and lined as it was in his later years, one of his most 
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pathetic utterances is found in a letter to his son at school: «+ ] 
hope that you are well and studious, and among the best scholars. 
If this is so, I am willing you should play every day till the 

blood is ready to burst from your cheeks. Love the studies 

that will make you wise, useful and happy when there shall be 

no blood at all to be seen in your cheeks or lips.’’ He never 

rested from his delightful labors — and that is the pity of it ~ 

he took no vacations. Except for one short trip to Europe, 

when warned of a possible breakdown in 1850, an occasional 

day at Essex, a three days’ journey to the White Mountains 

was all that he allowed himself. Returning from such an outing 

in the summer of 1854, on which it was my great privilege to 

accompany him he said: ‘** That is my entire holiday for this 

year.”’ So that when he told Judge Warren so playfully that, 

*¢ The lawyer’s vacation is the space between the question put to 

a witness and his answer,’’ it was of himself almost literally 

true. Would that he had realized his constant dream of an 

ideal cottage in the old walnut grove in Essex, where he might 
spend whole summers with his books, his children and _ his 
thoughts. 

His splendid and blazing intellect, fed and enriched by con- 
stant study of the best thoughts of the great minds of the race; 
his all-persuasive eloquence ; his teeming and radiant imagina- 
tion, whirling his hearer$’ along with it, and sometimes over- 
powering himself; his brilliant and sportive fancy, lighting up 
the most arid subjects with the glow of sunrise; his prodigious 
and never-failing memory, and his playful wit, always bursting 
forth with irresistible impulse, have been the subject of scores 
of essays and criticisms, all struggling with the vain effort to 
describe and crystallize the fascinating and magical charm of his 
speech and his influence. 

But the occasion and the place remind me that here to-day 
we have chiefly to do with him as the lawyer and the advocate, 
and all that I shall presume very briefly to suggest, is what 
this statue will mean to the coming generations of lawyers and 

citizens. 
And first, and far above his splendid talents and his trium- 
phant eloquence, I would place the character of the man, pure, 
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honest, delivered absolutely from all the temptations of sordid 
and mercenary things, aspiring daily to what was higher and 
better, loathing all that was vulgar and of low repute, simple as 
. child, and tender and sympathetic as a woman. Emerson 
most truly says that character is far above intellect, and this 
man’s character surpassed even his exalted intellect, and, con- 
ivolling all his great endowments, made the consummate beauty 
of his life. I know of no greater tribute ever paid to a success- 
ful lawyer, than that which he received from Chief Justice 
Shaw, himself an august and serene personality, absolutely 
familiar with his daily walk and conversation, in his account of 
the effort that was made to induce Mr. Choate to give up his 
active and exhausting practice, and to take the place of Pro- 
fessor in the Harvard Law School, made vacant by the death of 
Mr. Justice Story, an effort of which the Chief Justice, as a 
member of the corporation of Harvard, was the principal pro- 
moter. After referring to him then, in 1847, as ‘the leader 
of the bar in every department of forensic eloquence,’’ and 
dwelling upon the great advantages which would accrue to the 
school from the profound legal learning which he possessed, he 
said: **In the case of Mr. Choate, it was considered quite in- 
dispensable that he should reside in Cambridge, on account of 
the influence which his genial manners, his habitual presence, 
and the force of his character, would be likely to exert over the 
young men, drawn from every part of the United States to 
listen to his instructions.’’ 

What richer tribute could there be to personal and profes- 
sional worth, than such words from such lips? He was the fit 
man to mould the characters of the youth, not of the city or the 
State only, but of the whole nation. So let the statue stand, as 
notice to all who seek to enter here, that the first requisite of 
all true renown in our noble profession — renown not for a day 
or a life only but for generations — is character. 

And next I would point to it as a monument to self-discipline ; 
and here he was indeed without a rival. You may search the 
biographies of all the great lawyers of the world, and you will 
find none that surpassed, I think none that approached him in 
this rare quality and power. The advocate who would control 
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others must first, last and always control himself. « Every 
educated man,”’ he once said, *‘ should remember that ‘ great 
parts are a great trust,’’’ and conscious of his talents and 
powers, he surely never forgot that. You may be certain that 
after his distinguished college career at Dartmouth — first 
always where there was none second — after all that the law 
school, and a year spent under the tuition of William Wirt, then 
at the zenith of his fame, could lend to his equipment, and after 
the five years of patient study in his office at Danvers, where he 
was the only lawyer, he brought to the subsequent actual prac- 
tice of his profession an outfit of learning, of skill and research, 
which most of us would have thought sufficient for a lifetime. 
But with him it was only the beginning. His power of labor 
was inexhaustible, and down to the last hour of his professional 
life he never relaxed the most acute and searching study, not of 
the case in hand only, but of the whole body of the law, and of 
everything in history, poetry, philosophy and literature that 
could lend anything of strength and luster to the performance 
of his professional duties. His hand, his head, his heart, his 
imagination were never out of training. Think of a man already 
walking the giddy heights of assured success, already a senator 
of the United States from Massachusetts, or even years after- 
wards, when the end of his professional labors was already in 
sight, schooling himself to daily tasks in law, in rhetoric, in ora- 
tory, seeking always for the actual truth, and for the ‘best 
language ’’ in which to embody it — the precisely one right 
word ’’ by which to utter it— think of such a man, with all his 
ardent taste for the beautiful in every domain of human life, 
going through the grinding work of taking each successive vol- 
ume of the Massachusetts Reports as they came out, down to 
the last year of his practice, and making a brief in every case 
in which he had not been himself engaged, with new researches 
to see how he might have presented it, and thus to keep up with 
the procession of the law. Verily ‘all things are full of labor; 
man cannot utter it: the eye is not satisfied with seeing, nor the 
ear filled with hearing.”’ 

So let no man seek to follow in his footsteps, unless he is 
ready to demonstrate in his own person, that infinite work is 
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the only touchstone of the highest standing in the law, and that 
the sluggard and the slothful who enter here must leave all hope 
behind. 

Again we hail this statue, which shall stand here as long as 
bronze shall endure, as the fit representative of one who was the 
perfect embodiment of absolute loyalty to his profession, in 
the highest and largest and noblest sense; and if I might 
presume to speak for the whole American Bar, I would say that 
in its universal judgment he stands in this regard pre-eminent, 
yes, foremost still. Truly he did that pious homage to the law, 
which Hooker exacted for her from all things in heaven and 
earth, and was governed by that ever-present sense of debt and 
duty to the profession, of which Lord Bacon spoke. He en- 
tered her courts as a High Priest, arrayed and equipped for the 
most sacred offices of the Temple. He belonged to the heroic 
age of the Bar, and, after the retirement of Webster, he was 
chief among its heroes. He was the center of a group of law- 
yers and advocates, the ablest and the strongest we have known, 
by whose aid the chief tribunal of this ancient commonwealth 
administered justice so as to give law to the whole country. 
Such tributes as Loring, and Curtis, and Dana lavished upon his 
grave can never stale or wither. Each one of them had been his 
constant antagonist in the great arena, and each could say with 
authority : — 


‘“‘experto credite, quantus 
In clypeum assurgat, quo turbine torqueat hastam.:’ 


One after the other, they portrayed in words not to be for- 
gotten his fidelity to the court, to the client and to the law, his 
profound learning, his invincible logic, his rare scholarship and 
his persuasive eloquence, his uniform deference to the court and 
to his adversaries, — and more and better than all these, — what 
those specially interested in his memory cherish as a priceless 
treasure, —his marvelous sweetness of temper, which neither 
triumph nor defeat nor disease could ruffle— his great and 
tender and sympathetic heart, which made them and the whole 
bench and bar love him in life, and love him still. 


He magnified his calling with all the might of his indomit- 
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able powers. Following the law as a profession, or, as Judge 
Sprague so justly said, ‘*as a science, and also as an art,’’ he 
aimed always at perfection for its own sake, and no thought of 
money, or of any mercenary consideration, ever touched his 
generous and aspiring spirit, or chilled or stimulated his ardor, 
He espoused the cause of the poorest client, about the most 
meager subject of controversy, with the same fidelity and 
enthusiasm as when millions were at stake, and sovereign States 
the combatants. No love of money ever planted the least root 
of evil in his soul; and this should not fail to be said in remem- 
brance of him, in days when money rules the world. 

His theory of advocacy was the only possible theory consist- 
ent with the sound and wholesome administration of justice, 
that with all loyalty to truth and honor, he must devote his 
best talents and attainments, all that he was, and all that he 
could, to the support and enforcement of the cause committed 
to his trust. It is right here to repeat the words of Mr. Justice 
Curtis, speaking for himself and for the whole bar, that * great 
injustice would be done to this great and eloquent advocate, by 
attributing to him any want of loyalty to truth, or any defer- 
ence to wrong, because he employed all his great powers and 
attainments, and used to the utmost his consummate skill and 
eloquence, in exhibiting and enforcing the comparative merits 
of one side of the cases in which he acted. In doing so he but 
did his duty. If other people did theirs the administration of 
justice was secure.”’ 

His name will ever be identified with trial by jury, the depart- 
ment of the profession in which he was absolutely supreme. 
He cherished with tenacious affection and interest its origin, its 
history and its great fundamental maxims: that the citizen 
charged with crime shall be presumed innocent until his guilt 
shall be established beyond all reasonable doubt; that no man 
shall be deprived by the law, of property or reputation, until 
his right to retain it is disproved by a clear preponderance of 
evidence, to the satisfaction of all the twelve ; that every suitor 
shall be confronted with the proofs by which he shall stand or 
fall; that only after a fair hearing, with the fullest right of 
cross-examination, and the observance of the vital rules of evi- 
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dence, shall he forfeit life, liberty or property, and then only 
by the judgment of his peers, 

Regarding these cardinal principles of Anglo-Saxon justice and 
policy, as essential to the maintenance of liberty and of civil 
society, he stood as their champion 


‘‘ with spear in rest and heart on flames,”’ 


sheathed in the panoply of genius. 

To-day, when we have seen a great sister republic on the verge 
of collapse, for the violation of these first canons of freedom, 
we may justly honor such a champion. 

But he displayed his undying loyalty to the profession on a 
still higher and grander scale, when he viewed and presented it 
as one of the great and indispensable departments of government, 
as an instrumentality for the well-being and conservation of the 
State, ** pro clientihus saepe; pro lege, pro republica semper.”’ 

I regard the magnificent argument which he made on the 
judicial tenure in the constitutional convention of 1853, as the 
greatest single service which he ever rendered to the profession, 
and to the commonwealth, of which he was so proud. You will 
observe, if you read it, that it differs radically in kind, rather 
than in degree, from all his other speeches, arguments and 
addresses. 

Discarding all ornament, restraining with careful guard all 
tendency to flights of rhetoric, in clear and pellucid language, 
plain and unadorned, laying bare the very nerve of his thought, 
as if he were addressing, as no doubt he meant to address and 
convince, not alone his fellow delegates assembled in the con- 
vention, but the fishermen of Essex, the manufucturers of Wor- 
cester and Hampden, and the farmers of Berkshire, — aye, all 
the men and women of the commonwealth, of that day and of all 
days to come, — he pleads for the continuance of an appointed 
judiciary, and for the judicial tenure during good behavior, as 
the only safe foundations of justice and of liberty. 

He draws the picture of ‘a good judge profoundly learned 
in all the learning of the law;”’ ‘‘ not merely upright and well 
intentioned ;’’ ** but the man who will not respect persons in 
judgment; ’’ standing only for justice, ‘‘ though the thunder 


$42 32 AMERICAN LAW REVIEW. 


should light upon his brow,’’ while he holds the balance even, 
to protect the humblest and most odious individual against all 
the powers and the people of the commonwealth; and ¢ pos. 
sessing at all times the perfect confidence of the community, 
that he bear not the sword in vain.”” He stands for the existing 
system which had been devised and handed down by the founders 
of the State, and appeals to its uniform success in producing 
just that kind of a judge; to the experience and example of 
England since 1688; to the Federal system which had furnished 
to the people of the Union such illustrious magistrates; and 
finally to the noble line of great and good judges who had from 
the beginning presided in your courts. He then takes up and 
disposes of all objections and arguments drawn from other 
States, which had adopted an elective judiciary and shortened 
terms, and conclusively demonstrates, that to abide by the 
existing constitution of your judicial system, was the only way 
to secure to Massachusetts forever ‘* a government of laws and 
not of men.”’ 

It was on one of the red-letter days of my youth that I listened 
to that matchless argument, and when it ended, and the last 
echoes of his voice died away as he retired from the old Hall of 
the House of Representatives, leaning heavily upon the arm of 
Henry Wilson, all crumpled, dishevelled and exhausted, I said 
to myself that some virtue had gone out of him — indeed some 
virtue did go out of him with very great effort — but that 
day it went to dignify and ennoble our profession, and to enrich 
and sustain the very marrow of the commonwealth. If ever 
again that question should be raised within her borders, let that 
argument be read in every assembly, every church and every 
schoolhouse. Let all the people hear it. It is as potent and 
unanswerable to-day, and will be for centuries to come, as it was 
nearly half a century ago when it fell from his lips. Cling to 
your ancient system, which has made your courts models of 
jurisprudence to all the world until this hour. Cling to it, and 
freedom shall reign here until the sunlight shall melt this bronze, 


and justice shall be done in Massachusetts, though the skies 
fall. 
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And now, in conclusion, let me speak of his patriotism. I 

have always believed that Mr. Webster, more than any other 

one man, was entitled to the credit of that grand and universal 

outburst of devotion, with which the whole North sprang to 

arms in defense of the constitution and the Union, many years 

after his death, when the first shot at Fort Sumter, like a fire 

bell in the night, roused them from their slumber, and con- 
vinced them that the great citadel of their liberties was in actual 
danger. Differ as we may and must as to his final course in his 
declining years, the one great fact can never be blotted out, that 
the great work of his grand and noble life was the defense of 
the constitution — so that he came to be known of all men as 
its one defender — that for thirty years he preached to the list- 
ening nation the crusade of nationality, and fired New England 
and the whole North with its spirit. He inspired them to believe 
that to uphold and preserve the Union against every foe, was 
the first duty of the citizen; that if the Union was saved, all 
was saved; that if that was lost, all was lost. He moulded 
better even than he knew. It was his great brain that designed, 
his flaming heart that forged, his sublime eloquence that welded 
the sword, which was at last, when he was dust, to consummate 
his life’s work, and make Liberty and Union one and inseparable 
forever. 

And so, in large measure, it was with Mr. Choate. His glow- 
ing heart went out to his country with the passionate ardor of a 
lover. He believed that the first duty of the lawyer, orator, 
scholar was to her. His best thoughts, his noblest words, were 
always for her. Seven of the best years of his life, in the Sen- 
ate and House of Representatives, at the greatest personal sacri- 
fice, he gave absolutely to her service. On every great question 
that arose, he made, with infinite study and research, one of the 
great speeches of the debate. He commanded the affectionate 
regards of his fellows, and of the watchful and listening nation. 
He was a profound and constant student of her history, and 
revelled in tracing her growth and progress from Plymouth 
Rock and Salem Harbor, until she filled the continent from sea 
tosea. He loved to trace the advance of the Puritan spirit, 
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with which he was himself deeply imbued, from Winthrop and 
Endicott, and Carver and Standish, through all the heroic periods 
and events of colonial, and revolutionary, and national life, until, 
in his own last years, it dominated and guided all of free 
America. He knew full well, and displayed in his many splendid 
speeches and addresses, that one unerring purpose of freedom 
and of union ran through her whole history; that there was no 
accident in it all; that all the generations from the Mayflower 
down marched to one measure and followed one flag. That all 
the struggles, all the self-sacrifice, all the prayers and the tears, 
all the fear of God, all the soul-trials, all the yearnings for 
national life, of more than two centuries, had contributed to 
make the country that he served and loved. He, too, preached 
in season and out of season the gospel of Nationality. He was 
the faithful disciple of Webster, while that great master lived, 
and, after his death, he bore aloft the same standard and main- 
tained the same cause. Mr. Everett spoke nothing more than 
the truth, when he said in Faneuil Hall, while all the bells were 
tolling, at the moment when the vessel bringing home the dead 
body of his lifelong friend cast anchor in Boston Harbor: ‘If 
ever there was a truly disinterested patriot, Rufus Choate was 
that man. In his political career there was no shade of selfish- 
ness. Had he been willing to purchase advancement at the 
price often paid for it, there was never a moment, from the 
time he first made himself felt and known, that he could not 
have commanded anything that any party had to bestow. But 
he desired none of the rewards or honors of success.”’ 

He foresaw with clear vision that the division of the country 
into geographical parties must end in civil war. What he could 
not see was that there was no other way — that only by cutting 
out slavery by the sword, could America secure liberty and 
union too — but to the last drop of his blood, and the last fiber 
of his being, he prayed and pleaded for the life of the nation, 
according to his light. Neither of these great patriots lived to 
see the fearful spectacle which they had so eloquently depre- 
cated. But when at last the dread day came, and our young 
heroes marched forth to bleed and die for their country, their 
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own sons among the foremost, they carried in their hearts the 
lessons which they had taught, and all Massachusetts, all New 
England, from the beginning, marched behind them * carrying 
the flag and keeping step to the music of the Union,’’ ashe had 
pade them; and so I say, let us award to them both their due 
share of the glory. 

Thus to-day we consign this noble statue to the keeping of 
posterity, to remind them of ‘* the patriot, jurist, orator, scholar, 
citizen and friend,’’ whom we are proud to have known and loved. 


i 
1 
) 
) 


32 AMERICAN LAW REVIEW. 


DOES PART PAYMENT BY ONE OF SEVERAL JOINT 
DEBTORS AFFECT THE RIGHT OF THE OTHERS 
TO TAKE ADVANTAGE OF THE STATUTE OF LIM. 
ITATIONS? 


There has been a great conflict of judicial opinion upon this 
question. The conflict has been occasioned partially by reason 
of the fact that at one time the Courts held that the Statute of 
Limitations merely created a presumption of payment of the debt, 
which could be rebutted by evidence establishing that the debt 
was unpaid. The courts adopting this theory very naturally, 
and consistently held that an admission or acknowledgment of 
the existence of a debt, even though accompanied with a positive 
declaration of an intention not to pay the same, was sufficient 
to suspend the running of the statute, or remove the bar if it 
had already attached. On the same principle the courts decided 
that a part payment was such evidence of the existence of the 
debt as to overcome the presumption of payment created by the 
statute. Another reason for the diversity of opinion upon this 
question in America is the fact that many courts followed the 
famous case of Whitcomb v. Whiting,! decided in the year 1781, 
in which Lord Mansfield announced the doctrine that ‘+ payment 
by one is payment by all — the one acting virtually as the agent 
for the rest — and, in the same manner, an admission by one is 
an admission by all; and the law raises a presumption to pay 
when the debt is admitted to be due.”’ 

The theory that the Statute of Limitations was merely intended 
to raise a presumption of payment has been exploded, and the 
courts now universally give effect to the express language of the 
statute which declares that the action must be commenced within 
a certain time, and treat the statute as an absolute bar to the 
recovery of the debt, unaffected by any presumption that the 
debt had been paid. It is now recognized by all authorities that 
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unless the cause of action accrued within the time limited by the 
statute, the action cannot be maintained and the debt for all 
legal purposes is extinguished. 

In order to suspend the running of the statute, or remove the 
bar, if it has attached, there must be a promise, express or im- 
plied, to pay the debt, which promise is supported by the orig- 
inal consideration. The acknowledgment of the existence of 
the debt is held to carry with it an implied promise to pay, 
unless the acknowledgment is accompanied by language evidenc- 
ing a contrary intention. A part payment of a debt is stated to 
be one form of an acknowledgment of the debt, and equally 
with an acknowledgment by the use of language, carries with it 
an implied promise to pay. When there has been an express 
promise, or an implied promise, arising from an acknowledg- 
ment by words or by part payment, a new cause of action 
accrues, based upon such new promise, and the Statute of Limit- 
ations commences to run from the date of such new promise.! 

The case of Whitcomb v. Whiting was followed by the courts 
of New York for many years, and until the decision in the case 
of Van Keuren v. Parmelee,? which is regarded as a leading case 
in this country. In that case Judge Bronson cast aside the 
earlier decisions of New York, made an attack on the celebrated 
case of Whitcomb v. Whiting, and clearly demonstrated that 
the doctrine of agency announced by Lord Mansfield, except 
where the joint debtors are partners, is erroneous and unsound. 
The case of Van Keuren v. Parmelee involved the question of 
the effect of part payment by one of several joint debtors after 
the Statute of Limitations had fully run, while in Whitcomb v. 
Whiting the payment was made before the bar of the statute 
had attached. Judge Bronson in the opinion says that he does 
not lay much stress upon this distinction between the case he 
was considering and the case of Whitcomb v. Whiting, and 
declares general principles which are fully as applicable to the 
one case as the other. The decision in the case of Van Keuren 
v. Parmelee was followed as an authority in the case of Shoe- 
maker v. Benedict. This latter case presented the question 


1 Bell v. Morrison, 1 Pet. 362. 22N. Y. 528. 
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of the effect of a part payment by one of several joint debtors 
before the statute had fully run, and Judge Allen, who rendered 
the opinion of the court in the case, held with Judge Bronson, 
that the doctrine announced in the case of Whitcomb v. Whit- 
ing was without reason or principle to support it, and estab- 
lished, as the law of New York, that part payment by one of 
several joint debtors does not suspend the running of the statute 
as to the others. In the case of Shoemaker v. Benedict, Judge 
Denio dissented from the principal opinion. In the dissenting 
opinion Judge Denio did not attempt to meet the argument and 
reasoning advanced by Judge Allen, but said: ** It is not incum- 
bent on me to explain the nature of the agency by which such 
a promise by one debtor is held effectual when made within the 
period of limitation. It is enough to vouch the uniform and 
consistent course of adjudications by which that principle has 
been established.’’ Judge Denio further said: ‘‘In conclusion, 
I think it right to say that when a principle of law, of frequent 
application and of extensive influence, in the profession and 
among business men, has been constantly and frequently held 
for a long course of years, it is eminently indiscreet and unsafe 
to depart from it upon any notion that it is inconsistent with 
any other supposed theoretical principle.’? The case of Shoe- 
maker v. Benedict is now, and has been since it was decided, 
recognized as the law of the State of New York. 

The courts of Pennsylvania at first followed the case of 
Whitcomb v. Whiting, but later, and in the case of Coleman v. 
Fobes,! the court overruled an earlier decision of that State 
and declared the law contrary to what was held in the 
case of Whitcomb v. Whiting. In Missouri, in the case of 
McClurg v. Howard,’ the court, after referring to the case of 
Shoemaker v. Benedict, say: ‘‘I confess it would be very difli- 
cult to reply to or resist the force of the reasoning of Judge 
Allen, who gave the opinion of the majority of the court in that 
case ; and were the question a new one in Missouri I would favor 
the application of its doctrine to the present case.’’ In Rhode 
Island, in the case of Institution for Savings v. Ballou,* the 


1 22 Pa. St. 156. 2 45 Mo. 365. 316 Atl. Rep. 144. 
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court referred to the earlier cases in that State and said: ‘‘ The 
cases are doubtless at variance with the rule generally prevail- 
ing in the United States.’? The court further said that the 
rule was too firmly settled in that State, ‘* whether settled 
rightly or not, to be altered by anything short of a statute.”’ 
In Georgia, in the case of Hunter v. Robertson, the court uses 
this language: ‘ But again, if the principle is wrong when ap- 
plied to joint makers — and there is no doubt in my mind but 
what it is — shall we extend it to indorsers on the same fallacious 
reasons?’’ In North Carolina, in the case of Campbell v. 
Brown,’ the court say: ‘‘ In this State however the rule, which 
allows the obligations of one co-obligor to be affected by such 
a payment made by another, has been directly applied in 
McKeethan v. Atkinson,*® Wilfong v. Cline,‘ Lowe v. Sowell,® 
and has been clearly recognized in a number of other decisions. 
It is now too firmly established to admit of a thought of its 
being disturbed by us.”’ 

The case of Whitcomb v. Whiting can no longer be considered 
as an authority. The courts which still adhere to the fallacious 
doctrine declared by Lord Mansfield do so upon the principle of 
stare decisis, while admitting that it is unsound and without 
principle to support it. If we admit, as we must, that one joint 
debtor is not the agent of the others, and that the theory that 
the Statute of Limitations is based upon the presumption of 
payment is incorrect, there is no foundation left upon which 
to base the proposition that part payment by one of several 
joint debtors will suspend the running or remove the bar of the 
Statute of Limitations as to the others. 

By the statutes of most, if not all, of the States it is provided 
that an acknowledgment or promise is insufficient to suspend the 
operation of the statute or remove the bar after it has attached, 
unless the same is contained in a writing signed by the party to 
be charged thereby. It is clear that under such statutes one of 
several joint debtors cannot, by an express promise, or an 
acknowledgment by words from which a promise to pay is 


1 30 Ga. 479. 4 Id. 499, 
2 41 Am. Rep. 464. 5 3 Id. 67. 
3 1 Jones, 421. 
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implied, suspend the running of the statute or remove the bar 
after it has attached, as to the others. As a part payment is 
merely one form of an acknowledgment, and operates to suspend 
the running of the statute or remove the bar upon the theo 
that it is an acknowledgment, it is unreasonable to hold that 
while an express acknowledgment in writing can only affect the 
party sigming the same, a part payment affects not only the 
party making the paymen¢ but those jointly liable with him, 
Again, in order to suspend the operation of the statute or 
remove the bar it is necessary that there must be an express 
promise or an acknowledgment. A part payment carries with 
it an acknowledgment from which a promise is implied. The 
only theory, therefore, upon which a part payment by one of 
several joint debtors can defeat the right of the others to take 
advantage of the statute is, that one party can make a promise 
for another against his will and consent which will bind him. 
Such a proposition is repugnant to the fundamental principles 
of the law. 


Mitton S. Gunn. 


HELENA, MONTANA. 
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PROPOSED CHANGES IN THE LAW OF EXPERT 
TESTIMONY 


It is a good rule that requires a proposal to change any part 
of our legal procedure to be fortified with proof, first of all, 
that there is a general desire or a compelling necessity for 
change of some sort, and in the next place, that the particular 
departure advocated is likely to be a betterment.? On the 
former point it is always proper to interrogate, in the first in- 
stance, the profession itself. It is hardly reasonable to expect 
that a readiness on the part of the practicing membership of 
the bar for a change in the accustomed methods of procuring 
and eliciting expert evidence should be manifested by an uni- 
versal and noisy clamor, or that the absence of such should be 
received as equivalent to a positive indorsement of these 
methods. The fact that in England, in New York, in Massa- 
chusetts, in Illinois, in this State and elsewhere, the subject of 
a change therein is undergoing discussion and agitation at the 
hands of just that portion of the bar discloses that it is alive to 
the shortcomings of our procedure, and would welcome, though 
doubtless without unseemly enthusiasm, whatever modification 
of it would give reasonable assurance of improvement. When 
we turn to the judicial and literary contingents of the profession 
the case becomes much clearer. Few judges have a good word to 
say for expert testimony. In general they agree in condemning 
it,’ and the same is to be said of legal text-books and journals.‘ 


1 Condensed by Hon. G. A. End- Tracy C. Becker, Esq., Buffalo Med. 
lich from a recent address by him be- Jour., Vol. 37, No. 8; Paper read by 
fore the Pennsylvania Bar Association. Dallas Sanders, Esq., before Phila. Co. 
? Address before the Law Academy Med. Soc’y, May 25, 1898, Philadelphia 
of Philadelphia, by Judge McPherson, Polyclinic, Vol. VII., No. 29. 
April 30, 1895. 4 Compare address by Judge W. 
3 See appendix, Rogers, Expert L. Foster, before Med. Soc’y of New 
Testimony; Address before Med. Ass. Hampshire, May 22, 1897, XI. Harv. 
Cent. N. Y., October 19, 1897, by Law Rev. 169. 


852 32 AMERICAN LAW REVIEW. 


But it is not the lawyers alone that have a right to be heard 
on this question. When for any reason, or without well- 
founded reason, the confidence of the community in the ability 
of any part of our law to produce just and certain results js 
generally and to all appearances irretrievably gone, an enlight- 
ened view of the relation of our legal system to public opinion 
will discern in that circumstance an imperative necessity for a 
change. It is patent to anyone who chooses to inform himself, 
that expert testimony, as now received in our courts, is looked 
upon by the public as an unmitigated farce and a nuisance. 

Finally, it is significant that a change is urged by the very 
persons who are in the way of being called upon to testify as 
experts.!. It is to be noticed, however, that the criticism of 
these gentlemen justly discriminates between expert testimony 
and the weaknesses and deficiencies of our mode of availing our- 
selves of it. That expert testimony has been so long tolerated 
by the courts, including those professing to despise it, and that, 
in spite of everything, its uses are on the increase, proves that 
we cannot do without it. Nor ought we to wish to do without 
it. Itis not expert testimony itself that is an evil. The evil 
lies in our way of handling it, — in the fact that by the tolera- 
tion of wrong methods we permit it to fall short of serving the 
purposes it is capable of serving and ought to serve, or to be 
perverted to the accomplishment of other and unrighteous pur- 
poses; in a word, in the prevalent methods of procuring and 
eliciting expert testimony. 

Concerning the principal grounds of objection, the contentions 
of different parties, while allowing a degree of force to those 
advanced by each, are naturally influenced by their respective 
standpoints. The public in general criticises the prevailing 
methods as to expert testimony chiefly because they beget un- 
due prolixity and expense, because they involve a consumption 
of time disproportionate to the results attained in the way of 


1 See Dr. Henry Smith Williams, 
Medical Experts,” etc., North Amer. 
Revy., February, 1897; Dr. Persifor 
Frazer, ‘‘ Bibliotics” (1894) and 
Pennsylvania Law Series, October, 
1896; Dr. A. B. Poore, American Law- 


yer, May, 1896; Dr. F. X. Dercum, 
Albany Law Jour., April, 1898; Dr. 
John B. Chapin, ‘Expert Testi- 
mony,’’ Philadelphia Polyclinic, Vol. 
VII., Nos. 28 and 29. 
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positive information capable of throwing light upon the issue to 
be decided. Those directly engaged in the administration of the 
law find the chief cause of complaint in the slender weight of 
expert testimony, due to the facts that those called to give it 
frequently are, and always may be held up to the suspicion of 
being, partisan witnesses — that the expression of their opinion 
is rarely based upon a full and fair submission or a comprehen- 
sive view of all the relevant facts, so that the testimony of each 
of a succession of experts covers only part of the ground and 
must be qualified and restricted by reference to what, after a 
laborious searching and sifting, it may be found to have left 
uncovered — and that the want of rules calculated to restrict the 
functions of expert witnesses to a reasonable number of persons 
really qualified to discharge them, throws into so many cases a 
motley collection of opinions, whose comparative worth or worth- 
lessness it requires much time and patience, and sometimes 
harshness, to demonstrate to the jury. Among the objections 
urged by experts, those ordinarily most conspicuous are, that 
the absence of any sufficient test of competency places the 
qualified expert before the public, the court, and the jury, in 
competition with the unqualified or pseudo-expert, and obliges 
both to bear the reproach justly cast upon the latter alone; that 
an expert witness is, in general, expected to pronounce upon 
abstract hypotheses or statements of assumed facts formulated 
by lawyers whose acquaintance with the technical aspects of the 
subject under discussion is unequal to the task; that the limit- 
ations incident to testifying simply in response to questions put 
by counsel preclude the witness from fully expounding the truth 
of the case as he sees it, and enable the cross-examination to 
develop seeming inconsistencies with the direct examination, or 
to elicit modifications and qualifications of the latter which to 
the layman appear to nullify it; and that it can be but rarely 
possible for a jury to make a correct application to the facts of 
a case of testimony thus faultily and imperfectly elicited. 
The essential features of the remedies more recently proposed 
may, if I rightly understand them, be classified under the fol- 
lowing heads :— 


1. Appointment by the court (A) of permanent experts alone 
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to be permitted to testify on matters within the scope of their 
professions, etc., or (B) in each particular case of all experts to 
be heard upon its trial; such appointment to be made (a) by 
the court alone, or (b) by the court upon agreement of, or 
nomination by, the parties; the examination to be conducted (a) 
as heretofore by counsel, or (0) by the presiding judge. 

2. Selection by each of the parties of one and appointment 
by the court of a third expert, upon notice, before trial, of the 
fact and nature of questions likely to arise requiring expert tes- 
timony, such questions to be referred to and decided by the 
board of experts thus constituted, in advance of the trial upon 
a feigned or agreed state of facts, and their conclusions, upon 
proof of the facts as submitted, to be laid before the jury as 
decisive of the scientific or technical questions involved. 

3. Appointment, in any case, by the court of a commission 
of experts to investigate (if need be with power to take testi- 
mony), and decide all scientific, etc., questions arising in the 
case, and to present its finding to the trial judge in the shape of 
a sworn statement, which shall by him be communicated to the 
jury —the judge being at liberty to call the ** foreman ”’ of the 
commission to the witness stand in order to answer such ques- 
tions as the court may put to him of its own motion, or at the 
instance of counsel for the parties, and the latter retaining the 
right to call and examine other experts. 

4. Provision for the creation of a sort of auxiliary panel of 
jurors, composed of experts, and the drawing in any case in- 
volving scientific, etc., questions, of a part of the trial jury from 
this auxiliary panel. 

5. Association with the trial judge of an expert chosen by 
himself, who, jointly with the judge, shall preside at the trial, 
shall direct and control the examination of witnesses, and shall 
at the close of it, and before the judge’s charge, sum up to the 
jury, being liable at the conclusion of his summing up to be 
interrogated by counsel of either party with respect to all points 
not previously developed. 

6. Grant of authority to the trial judge (a) to call to his aid 
an expert not chosen by the parties, who shall sit with the judge 
and inform him as to the correctness, etc., of the testimony of 
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the experts called by the parties, and in proper cases may be 
put upon the stand for the purpose of declaring scientific facts, 
without offering opinions as to questions in issue; or (b) to 
summon an expert or experts of his own choice to review the 
whole testimony and evidence of the experts called by the 
parties. 

7. Application of more severe tests of expert qualification and 
restriction of the right to act as expert witnesses (A) to persons 
proposed as such by the parties, who, upon preliminary exam- 
ination conducted by the trial judge himself, shall by him be 
found qualified; (B) to persons selected from an official roll of 
experts, (a) prepared and kept under the direction and super- 
vision of the court, or (b) made up by a properly constituted 
public board, upon written and oral examinations, to which 
every one desirous of being eligible to be called as an expert 
would be bound to submit himself. 

8. Payment of expert witnesses out of the public treasury. 

Incidental to most of the plans brought forward, and strenu- 
ously insisted upon by scientific men, is the further suggestion 
that in the examination of experts the hypothetical mode of 
interrogation be entirely abandoned. Granted a variety of pro- 
positions which nothing but an exuberant optimism can grant, 
it may be that the theory underlying the original conception 
of this method was correct enough. In practice, however, the 
vast majority of hypothetical questions propounded does not and 
never will adequately and impartially present, as in theory and 
in order to be of any value they ought, the actual or most prob- 
able state of the case. To be sure, it is supposed, and for the 
most part rightly, that the cross-examination will call the wit- 
ness’ attention to those circumstances to be found in the evidence 
which his examination-in-chief has failed to touch upon or to 
assign to their proper connection, and will modify his previous 
evidence accordingly. But this process is in itself at once 
offensive and discrediting. It puts the expert in the position 
‘‘of disagreeing with the general drift of his own testimony,”’! 


1 William P. Mason, Address be- Science, Detroit, August, 1897; 56 Alb. 
fore Section of Chemistry, American L. J. 209. 
Association for the Advancement of 
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and thereby of impeaching himself ; and it makes his examination. 
in-chief to appear, not as an effort to get at and to tell the truth, 
but as a disingenuous attempt of both counsel and witness to 
dodge around the untoward facts of the case, in order to hang 
an argument upon the few that may be propitious. Again, an 
hypothetical question which is framed with an honest and intel- 
ligent purpose of presenting all that is relevant is often a 
formidable thing for any one to encounter. It has been sug. 
gested that questions of this sort should be reduced to writing 
and copies furnished to the jurors to be taken out by them when 
they retire for deliberation. Waiving all other objections to this 
course, one is led to ask, how would it aid their comprehension 
of the questions when put? — unless, indeed, the trial is to be 
interrupted every time an hypothetical question is asked, so as 
to enable the jurors to make a preliminary study of it. What 
that would lead to needs not to be stated. Just why, in view 
of all its incurable drawbacks, the ‘** hypothesis abomination,” 
as Dr. Frazer calls it, ‘‘this lamentable method,”’ ‘ vicious, 
misleading, and subversive of every attempt at fairness,”’ should 
be so tenaciously clung to, is not quite clear, Even now it is not 
the only method that may be adopted in the examination of 
experts. An agreed or undisputed state of facts may always be 
submitted as the basis of an opinion.!. An expert who has heard 
the testimony adduced by a party, or who has read it, may be 
asked whether assuming its truth, it is sufficient to ground an 
opinion and what that opinion is.?_~ One who has personal 
knowledge of facts in a case may, detailing them, pronounce his 
opinion upon them.? And he may do so on the basis of the 
evidence heard by him together with his own knowledge of the 
case.‘ Violating no principle supposed to be safeguarded by 
the practice of hypothetical interrogation, any one of these 
methods has the advantage over the latter of conciseness and of 
direct helpfulness to the jury. And sincethese can be had with- 
out the introduction of any new principle or untried method, by 
simply declaring abolished that which is obnoxious to so many ob- 


! Coyle v. Com., 104 Pa. 117. 3 Com. v. Buccieri, 153 Pa. 537. 


2 Yardley v. Cuthbertson, 108 Pa. * Olmsted v. Gere, 100 Pa. 127. 
395. 
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jections, and which ample, and patient, and costly experimentation 
has shown to be productive of so much evil and so little good, it 
would seem to be a wise thing to begin the improvement of our 
practice by doing away with hypothetical questions altogether. 

Turning now to the other changes suggested, it is proper first 
to advert to the legal considerations involved. The suggestion 
of an auxiliary panel of expert jurors to furnish a proportion of 
the triers of cases in which expert testimony is to be received, 
may possibly offend against-such a constitutional requirement as 
that ‘‘ trial by jury shall be as heretofore.’’ The plan contem- 
plating a written report upon questions of expert knowledge by 
a board or commission of experts investigating and passing upon 
the same out of court, and the submission of such report to the 
jury, even with the additional feature that one of the board or 
commission might be called to the stand in explanation or ampli- 
fication of it, would doubtless in criminal cases be found incon- 
sistent with defendants’ right to ‘* meet the witnesses face to 
face.’’ The power of the legislature to direct that expert witnesses 
shall be appointed by the court, instead of being employed by 
the parties, has elsewhere been questioned by high authority, as 
interfering with a supposed fundamental right of litigants to 
summon and employ whomsoever they choose in behalf of their 
causes.!_ But how, in the absence of some specific constitutional 
declaration to the contrary, the power in question can be denied, 
is not very clear. There can be no doubt of the competency of 
legislation conferring upon the trial court authority, of its own 
motion, and without reference to the desires of the parties, to 
summon additional experts to review the testimony of those 
already examined — an authority which would seem to be im- 
plied, independently of express legislation, from the right of the 
trial judge, even in criminal cases, to call and examine witnesses 
not produced by the parties.? Next, the trial judge has a clear 
discretion to control the number of experts to be called by a 
party upon his side of any inquiry,’ and it must be competent 


1See XI. Harv. Law Rev., p._ Ev., p. 139, and also A. & S. Fabrik 
184. v. Levintein, 24 Ch. Div. 156. 

2 See for collection of illustrative 3 See Judge Cooley’s vindication of 
cases in England, 1 Roscoe Crim. that right in Frazer ». Jennison, 42 
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for the legislature to confirm, and at the same time regulate the 
exercise of that discretion. Finally, the legislature may forbid 
altogether the reception of opinion or expert testimony for the 
establishment of any fact in issue upon a trial, just as it has 
forbidden the reception of certain kinds of testimony for the 
establishment of a variety of facts. Entire prohibition has, 
indeed, been declared by eminent and profound jurists, holding 
extreme views, as the ultimate and only satisfactory solution of 
the question what to do with expert testimony. It would bea 
blunder; but there seems to be no constitutional obstacle to its 
perpetration. Now, if these several propositions are true, then 
it must also be true that the legislature may forbid the recep- 
tion of any expert testimony, except such as the trial judge 
may, upon application or of his own motion, see fit to call for; 
and that is the utmost of what is involved in the proposition. 
Of course, the testimony thus produced would not be binding; 
but, subject to the right of the parties to argue against it, and 
of the jury to disbelieve it, it certainly can be made the only 
expert testimony receivable. Still less can there be any consti- 
tutional objection to the selection of experts by the court on 
nomination by the parties, with a superadded exclusion of any 
who have become interested in sustaining either side. The rela- 
tion to his employer of the expert hired to supplement the skill 
of counsel is radically inconsistent with the exercise of the func- 
tion of the expert witness, which is a quasi-judicial one. Again, 
there can be hardly a doubt that the power to associate with 
themselves as assessors experts whose office it shall be to advise 
upon matters scientific, technical, ete., resides in judges even 
without legislation. 

Coming next to the questions of practicability and expediency, 
the multiplicity of subjects of expert testimony, the growing spe- 
cialization of scientific and technical pursuits, and a due regard 
for the right of courts to have the best evidence attainable on any 


Mich. 206, and to the same effect, Peo- Y.), 64; Hilliard v. Beattie, 59 N. H. 
ple v. Kemp, 76 Id. 410; Sizerv. Burt, 462; and, as affirmative of the same 
4 Denio (N. Y.), 426; Anthony v. principle, Jatho v. Pass. Ry. Co., 4 
Smith, 4 Bos. (N. Y.), 503; Reynolds Phila. 24. 
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subject, do not point to the permanent official expert as a desir- 
able institution. He cannot be a specialist in all the branches of 
his trade or profession. Neither is the wisdom of committing to 
our courts the entire and independent selection, for any given 
case, of the experts to be heard upon its trial, unless the parties 
agree on some person, at all apparent. The court, under our 
system, would be more likely than counsel to err in the selec- 
tion. As to the proposal that experts called shall be examined 
by the trial judge, it now is his right, and may be his duty to 
put questions of his own. To such as he chooses to ask, the 
parties are and must continue entitled to exceptions. If the 
examination were committed to his hands, they would be en- 
titled to except also to his refusal to put interrogatories they 
think ought to be put. The conspicuous result of such Parisian 
method of conducting the proceedings would be a loss of decorum 
and dignity and an impairment of public respect for the court 
far outweighing the slight advantages to be anticipated. 

A joint management of the trial by the judge and an expert 
presiding with him is still more to be deprecated. It is enough 
to recall that unfamiliarity with the rules of evidence and prac- 
tice seriously interferes with the efficiency, even as witnesses, of 
many competent and conscientious experts.’ 

About the adoption of the proposal to provide an auxiliary 
jury of experts, Judge Foster quotes Sir James Fitzjames 
Stephens as declaring that there are so many ‘ difficulties of 
detail and practice ’’ that it seems, in his judgment, to be most 
injurious. And it would hardly be either logical or politic to in- 
troduce into the constitution of the jury two distinct elements, 
not only actually, but theorectically, unequal, one of which 
might not only in fact dominate the other, but would be intended 
to do so, at least upon certain essential portions of the inquiry 
submitted for the ultimate decision of the whole jury. 

If it were within reason to expect any number of equally com- 
petent experts to be always of one mind as to the effect, accord- 
ing to the science or art in which they are skilled, of a given set 
of facts, the idea of a board or commission of experts acting out 


1 57 Albany Law Journal, 215. 
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of court and bringing only the results of their deliberations be- 
fore the jury would not be wholly unattractive. Unfortunately, 
the hope of such invariable unanimity, if it is entertained by 
any, will never be realized. There is nothing in this statement 
that reflects upon the character or the intelligence of experts as 
a class. lt is simply another way of saying what we all know, 
that, as soon as we venture upon the domain of theory, of 
opinion, we find it impossible to eliminate the personal equation, 
In a perfectly upright person there may exist a bias in favor of 
that side of a question in behalf of which he has been engaged 
and has labored, and in the vindication of which he has become 
unconsciously interested. This sort of bias in expert witnesses 
should and can be, in some measure, guarded against. But 
there is another which cannot be, and against which, as Judge 
Foster puts it, ** no amount of self-restraint nor the most sensi- 
tive conscience will fortify a man,’’ — the bias which is due to 
some peculiar view, or theory, or environment. Suppose, now, 
a board or commission of experts, however admirably consti- 
tuted, should find it impossible to come to an unanimous conclu- 
sion; suppose there should be two or more conflicting reports, 
Would it do to submit them all to the jury — reports, as we are 
assuming, simply stating conclusions? The alternative would be 
to receive only unanimous or majority reports — the latter com- 
ing discredited by the apparent dissent of a portion of the board 
or commission, and a failure of a majority to agree on any 
question leaving the parties, court and jury without any report 
at all upon it. In either event, it would be only reasonable to 
-let the parties call in their own experts; and thus we should be 
just where we are. 

The summoning by the court or trial judge of an independent 
expert to review the expert testimony adduced by the parties, 
etc., would doubtless greatly aid the jury by reconciling conflicts 
apparent rather than real, by exposing and causing to be ignored 
what was erroneous, and by exerting a wholesome check upon the 
utterance of crude and hazardous opinions. The establishment 
of a general practice of associating with the trial judge an expert 
assessor of his own choice ought to prove a help to his proper 
comprehension of the bearings and details of intricate technical 
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inquiries suddenly thrust upon him; enable him to discriminate 
between the merits and applications of conflicting views advanced 
by experts on the stand; afford him a guide upon the question 
of the propriety of developing, by interrogatories from the 
bench, this or that fact left unclear by counsel’s examination, or 
of himself calling an expert to the stand to review the accumu- 
lated expert testimony; and would put at his elbow the very 
person to be intrusted with that task. 

There has never been a satisfactory judicial definition of what 
constitutes an expert, nor any precise rule as to what qualifica- 
tions entitle a person to pose as such. The framing of either 
seems to have been avoided not because of any inherent diffi- 
culty, but because, once declared, a strict enforcement of it 
might, now and then, render the procurement of qualified 
experts troublesome or impossible. And yet there is more 
sense in leaving the jury without expert opinions than in permit- 
ting it to be misled by erroneous ones, or even in subjecting it 
to the danger of being misled by palpably unreliable ones. The 
reluctance of the courts, however, to express themselves with 
more precision is legitimate proof of the necessity for some lati- 
tude admitting of a judicial discretion in each particular case, and 
this necessity would seem to militate against the proposal of an 
official roll of experts to be made up by the courts and exclu- 
sively to be drawn upon for expert witnesses; an expedient 
objectionable also in this, that it would be bound to expose the 
courts to solicitations and criticisms of the kind usually attend- 
ing the possession and exercise of a power savoring of patron- 
age. More in the line of good policy is the plan of requiring 
submission to examination by a public board. The trouble is 
about its feasibility. It would be impossible to constitute a 
single examining board whose members would themselves pos- 
sess all or even a considerable proportion of the qualifications 
for the examination of candidates in all the various branches of 
knowledge concerning which experts are called to testify, and 
equally impracticable to establish and maintain the requisite 
large number of independent examining boards.' A more 


1 11 Harvard Law Review, 183-4. 
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definite and stringent test of expert capacity, however enforced, 
might certainly be relied upon to bring to the witness stand a 
more uniformly high grade of experts and thereby to make 
expert testimony intrinsically more valuable and to lessen the 
danger of glaring conflicts, because of the more horizontal point 
of view occupied by all the experts called. 

A potent influence in the same direction might be looked for 
from a proper restriction upon the number of experts to be 
examined,— a principle essentially involved in every proposition 
contemplating a designation of the expert witnesses by the court, 
and equally capable of being applied where the choice of them 
rests with the parties. Besides inclining the latter to put for. 
ward the best equipped material available, it would at once 
eliminate a principal cause of the prolixity and expensiveness 
of trials in which expert testimony cuts any considerable figure, 
Without it the proposal to have expert witnesses paid out 
of the public treasury would be an absurdity. They are 
certainly entitled to be paid as experts, and not as ordinary 
witnesses. What shall be a reasonable compensation in any 
given case, may safely be left to the good judgment of the 
court and of such experts as it would be likely to appoint; 
and the public will not be a loser by paying it. Besides the 
saving of time and consequent expense, there are about hay- 
ing experts thus appointed and paid other advantages which are 
unmistakable. A fundamental vice of our present system is its 
partisan character and tendency. Not only do the public and 
juries regard the generality of experts, employed as they now 
are, as mere partisans for the side by which they are called, but 
many lawyers so treat them, and many experts consent to be so 
considered and so consider themselves.’ It ought to be made 
impossible for anyone to entertain or act upon this unfortunate 
view. Making experts the appointees of the court, and their 
compensation not only sure but independent of the effect of their 
testimony, would tend to do so. The position of experts would 
be relieved of an embarrassment which unquestionably does at 


1 See Dr. J. J. Putnam, Boston Prof. R. Odgen Doremus, 1 Crim. 
Med. and Surg. Journ., Oct. 22, 1896; Law. Mag. 315. 
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times exist, and confidence in their testimony correspondingly 
strengthened. Nor is it necessary to insist upon an appoint- 
ment by the court without suggestion by the parties. Giving 
to them the right of nomination and to the court the right of 
rejection, if, either from its own experience with a nominee, or 
from notorious misbehavior on his part on some other occasion, 
he appear undesirable, the choice of their own witnesses might 
be virtually retained to the parties, whilst the expert’s appoint- 
ment would come to him, not as an employment by either 
party, but as the act of the court, and without intimation, direct 
or indirect, as to whose particular selection he was. 

Thus we are furnished with the following suggestions, com- 
mendable because of the results likely to ensue, and because of 
their simplicity and practicability :— 

1. The formulation of a stricter definition of expert capacity. 
2, The reasonable limitation of the number of experts to be 
called in any case. 3. The designation of such experts by the 
court upon nomination by the parties. 4. The abolition of the 
hypothetical question. 5. The summoning by the trial judge of 
an expert of his own choice to serve as assessor, or as a witness 
to review the expert testimony already in, or as both. 6. The 
payment of expert witnesses out of the public treasury, at least 
in the first instance. No one of these measures can be expected 
to accomplish all that is desirable. If the probable effects of 
each have been correctly foreshadowed, then collectively they 
would come very near doing so. A system combining them 
might be formulated somewhat in this wise : — 

I. No person shall be eligible or permitted to testify as an 
expert, unless it be first shown to the satisfaction of the 
court, master, auditor, etc., (1) that the subject-matter concern- 
ing which he is so to testify is fairly within (a) his present 
principal avocation in the locality in which he follows the same, 
or (b) the operation of an invention made by him and reduced 
to actual working, or (c) a line of study or investigation, not 
ordinarily pursued as a distinct profession or business, in which 
his researches have been systematic or his opportunities for 
observation exceptional; (2) if the question involved be one 
not of purely abstract science, that his experience has been both 
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practical and theoretical; (3) if the subject is one of profes. 
sional study or science, that he is familiar with the most 
advanced learning upon the same; (4) if, in the locality in 
which the proposed witness resides or follows his avocation, or 
where the trial, etc., is had, the subject is one generally pursued 
as a medical, surgical or pathological specialty, that he presently 
so pursues it; (5) that he has not been approached, consulted, 
employed or paid with reference to the trial on any question 
involved in it, by either party to the same, or by any one in 
behalf and by authority of said party, nor (except by way of 
authorized report to the court) expressed an opinion concerning 
any such question as applicable to the case on trial. 

II. Whenever it shall be desired by both parties, or by either 
party to introduce expert testimony, the parties, or either of 
them upon notice to the other, may apply to the court for the 
appointment of experts to be called therein; such application 
to be made as soon as the purpose to introduce expert testimony 
is formed, to be filed of record, and to set forth the nature of 
the subject of inquiry with sufficient precision to indicate (1) 
the admissibility of expert testimony, (2) the limits of the 
inquiry proposed, and (3) the science, art, trade department, 
branch, or specialty in which the experts chosen ought to be 
skilled. Supposing the subject to be one proper for expert tes- 
timony, if the parties agree with each other as to a number of 
persons acceptable to both, and their counsel so certify, the 
court or judge, unless aware of sufficient grounds for the rejec- 
tion of them, shall designate from among them a proper number 
not less than two, or more than four; unless one of the parties 
waive the right to call expert witnesses, when but one appoint- 
ment shall be made, and unless the parties expressly agree to have 
but one expert, naming him, and he shall be unobjectionable to 
the court, when he shall be designated. If the parties neither 
waive nor agree, or if their agreed list does not enable the court 
or judge to select two names, each party shall hand in a list of 
his own, and from each list the court or judge shall designate 
one or more (not exceeding three), being at liberty to call for 
information concerning the character, qualifications, etc., of any 
of the persons named, —to reject all the names on either or 
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both lists, — and to call for new nominations accordingly. All 
agreements as to the selection of experts, and all lists of nominees 
for that purpose shall be accompanied with the affidavits of the 
parties and the certificates of their counsel — the former declar- 
ing that noue of the persons named have been approached, con- 
sulted, etc., by the affiants or any one in their behalf and by 
their authority with reference to the case, and the certificates of 
counsel similarly declaring as to themselves. The names of 
the persons designated by the court or judge shall be at once 
certified to the clerk of the court, who shall forthwith notify 
them of their appointment by the court, or cause them to 
be summoned, as the case. may require— the notification and 
summons to be accompanied with an exact copy of counsel’s 
statement as to the nature of the subject of inquiry. 

Ill. If any tests, examinations, or inspections are desired, 
either by the parties, or one of them, or by any of the experts 
designated by the court, an application for such purpose may be 
addressed to the court or a judge thereof, in the former case by 
counsel and in the latter by one or more of the experts; and 
thereupon the court, on notice, shall make such order as shall 
appear just and proper, requiring, whenever practicable, the 
joining of ali the designated experts in the making of any such 
test, etc., and directing whether or not a report shall be made 
of the results thereof. Such report shall be in writing, sealed 
and filed in the office of the clerk of the court, and shall be 
opened and communicated to the parties or their counsel only 
upon the order of the court or judge. 

IV. At any stage of a proceeding the court or judge having 
charge of it may appoint a suitable person, qualified according 
to law, as expert, to advise such court or judge as to any question 
which it may be proper to submit to him, to act as assessor at 
the trial, and in case of conflict between the testimony of experts 
examined in the course of the same, and whenever else in the 
opinion of the trial judge the ends of justice would be served 
thereby, to be called by the trial judge to the witness stand in 
order to review the expert testimony previously given in the 
ease, subject to cross-examination by counsel; and the trial 
judge shall, when acting without an assessor, have the right to 
VOL. XXXII. 55 
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summon a qualified expert witness of his own choice for the 
purpose of such review, whenever, in his judgment, it is advisa- 
ble; being obliged to do so when_the opinions expressed by the 
experts on a material point are evenly divided and conflicting. 

V. Except those designated or appointed in the manner indi- 
cated no persons are to be permitted to be called for the purpose 
of giving expert evidence. 

VI. All persons designated as experts by the court on nomi- 
nation by the parties in any case are either to attend the trial of 
the same, having, in such case, the right to suggest to the court 
interrogatories to be put to other witnesses, or before being 
called to the stand, are to be furnished with and to peruse a 
copy of the evidence taken. The preliminary questions of quali- 
fication and disinterestedness being in every instance, first dis- 
posed of (notwithstanding his appointment by the court), the 
opinions of the witness, if accepted, shall be predicated, not 
upon hypothetical questions, cases or statements, but (1) upon 
agreed facts, (2) upon the entire consistent evidence of a party 
or witness, assuming it to be true, or upon the several aspects 
of his evidence, assuming first the one and then the other to be 
true; (3) upon facts known to the witness and detailed by him, 
or (4) upon a combination of all or any of the foregoing. 
Before being permitted to express any opinion, he shall state 
whether or not that which is submitted to him as a basis there- 
for is sufficient for the purpose, and if his answer be in the neg- 
ative, he shall give his reasons, and no opinion shall upon that 
basis be asked of him. He shall in no instance be restricted in 
his testimony to bare answers to interrogatories put to him, if 
such answers would, in his judgment, mislead, or state only part 
of the truth, but shall be at liberty, subject to control by the 
court, to make his statement as full and precise as in his view is 
necessary in order to present the whole truth. 

VII. Experts thus designated or appointed shall be entitled 
to just compensation for their services to be allowed by the 

court and paid upon its order out of the county treasury (pos- 
' sibly with a provision for reimbursement by the party liable for 
costs ). 

VIII. Any willfully false statement in any affidavit required, 
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any attempt to approach or influence any person designated as 
an expert witness or assessor, any bribery of such, and any cor- 
rupt attempt to forestall the selection of persons as experts by 
engaging or consulting them with a view to making them ineligi- 
ble as expert witnesses, shall be criminally punishable in the 
person making such attempts or offering or giving such bribes. 

IX. The several courts are to make such general rules as to 
notice, waiver and other minor matters of practice as will be 
most suitable in their respective jurisdictions. 

If such a system be regarded as too cumbersome, or as too 
sweeping an innovation, a great measure of relief and improve- 
ment may still, I am persuaded, be obtained from the adoption 
of one which shall embrace no more than this :— 

(1) That, in the examination of expert witnesses, the hypo- 
thetical method of interrogation shall be dispensed with. 

(2) That the trial judge, after hearing the first expert wit- 
ness examined in a case, shall announce and put upon the 
record his decision as to the maximum number of expert wit- 
nesses to be heard, allowing an equal number not exceeding two, 
unless more shall appear to him indispensable, and in no case 
exceeding five,! to each side. 

(3) That, where the expert testimony adduced by the sate 
is conflicting, the trial judge shall, and in every other case he 
may, summon an expert of his own selection to be sworn as a 
witness, and to review the whole testimony and evidence of the 
experts called by the parties, subject to cross-examination by 
counsel. 

(4) That any person so summoned by a judge, and so serv- 
ing, and any one whom the trial judge may select to act, and 
who shall act, as an assessor with him in the trial of a cause, 
shall be paid out of the county treasury such compensation as 
the judge may certify him to be entitled to. 


G. A. ENDLICH. 
READING, Pa. 
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AN ELECTIVE JUDICIARY AND THE PARTY « BOSS.” 


The business of this meeting is to declare the principles of 
civic duty which should govern every patriotic citizen in decid- 
ing between the various candidates for judicial office at this 
election. It may seem a strong, even an extravagant, asser- 
tion if I state that the safety of individual liberty, individual 
property and individual character — aye, the existence of civil- 
ized government itself in this community — are involved in the 
result of this contest for judicial office; yet that is precisely the 
statement which Imake and which I hope to justify before you 
this evening. 

Much has been said about bosses and bossism; but it is well 
to remember that we are not discussing to-night the establish- 
ment of a boss, but rather the proper limits of his powers. The 
issue of this campaign is not the creation of a boss-ship, but the 
extension of the powers of an existing strongly-intrenched boss- 
ship over the judiciary, which has hitherto maintained its 
independence. 

When I use the words * boss’”’ and ‘ boss-ship’’ I am not 
moved by a desire to indulge in personalities or in abusive 
epithets; Iam merely trying to describe the dominating influ- 
ence in our city government, which, while it exists outside the 
law, is stronger than any established by the law, for an attempt 
to define by statute the boss’ powers would in effect be a limit- 
ation of them. The boss-ship is too real, too strong a force 
in our municipal existence, to be disposed of by sneer or re- 
proach. I use the term because no other will convey an 
adequate idea of the power with which the citizen must grapple, 


1 Speech of Hon. W. Bourke Cock- 
RAN, at a meeting held in Carnegie 


partment of ‘‘Notes.’? Mr. Cockran 
opened his speech by declaring his 


Hall, New York City, October 21, 1898, 
to protest against the degradation of 
the judiciary by the party ‘‘ boss; ” 
revised for publication. See our de- 


purpose to support the Democratic 
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if he is to vindicate his liberties in this crisis. All the func- 
tions, legislative and executive, of this municipality, are centered 
to-day in the hands of the individual who rules the destinies of 
the Democratic party — or, in other words, in the hands of the 
boss. There they will remain, whatever may be the outcome 
of this canvass. But the individual rights of the citizen, his 
right to liberty, property and character, are his own; and they 
will continue to be his own, independent of a boss or anybody 
else, just as long as independent judges can be found to enforce 
them, and no longer. 

It is, then, no exaggeration to say that the elementary rights 
of citizenship are involved in this canvass. Upon its result 
depends whether the citizen can enjoy his liberty and his prop- 
erty as rights guaranteed to him by the constitutional system 
under which he lives, or whether he must seek them through 
the favor of a boss dispensed through his dependents on the 
bench. 

In order that we may understand the importance of the issue 
before us, it is necessary that we should examine soberly and 
dispassionately the character of our local government as it exists, 
and try to measure, if we may, the effect which will be produced 
upon it by the defeat of Judge Daly at the polls. What is this 
government of ours? Where can we find a parallel to it? No- 
where in the history of other times or other nations. A nominal 
government is installed at the City Hall, but the actual govern- 
ment is exercised at the Democratic Club. Officers are appointed 
and sworn to discharge certain functions, and, to some extent, 
they do discharge them, but, outside the mere routine duties of 
their departments, every exercise of discretionary power is pre- 
scribed and controlled by a private individual, who is not required 
to register his decrees, or even to acknowledge them. 

Employés numbering many thousands are engaged in the pub- 
lic service, who, in contemplation of law, are appointed by the 
heads of municipal departments; but, as a matter of fact, each 
one owes his appointment to the forbearance, if not the favor, 
of the political leader, whose existence is unknown to the law, 
but whose commands, though unregistered, are more potent than 
statutes — whose nod can make a fortune or unmake a career. 
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Every financial interest in the city courts his favor and dreads 
his hostility. By an interview he can send the stock of a cor. 
poration soaring above that mysterious line known as par, or 
sinking below those gloomy levels which evoke specters of bank- 
ruptcy and liquidation. Let it be known that he wished a million 
dollars for political puposes, and before next Friday night he 
would have received two millions. 

What office-holder among the tens of thousands who draw pay 
from the city treasury would hesitate to prove, by a percentage 
of his salary, his gratitude for the favor which lifted him into 
the public service and the fervor of his hopes that he might be 
retained in it? Would not the hundreds of thousands who hope 
to get into office seek to attract, by liberal contributions, the 
favorable notice of him who is the source of all employment and 
of all promotions? What contractor performing public work 
would hesitate to employ part of his profits in promoting his 
prospects of larger awards? What corporation exercising a 
public franchise would fail to embrace an opportunity to propi- 
tiate his favor when a sign of his hostility would be a fatal blow 
to its credit? What extensive owner of real estate would ven- 
ture to incur a resentment which might find expression in the 
books of the assessor? 

If he sought social success, he has nominations to bestow upon 
the politically ambitious who could further his designs; and, if 
he were refused an invitation which he coveted, the person who 
disappointed him might find an engine house established in his 
back yard. And all these things he could do without signing a 
paper or giving utterance to an expression audible beyond the 
room in which he issues orders to his followers. 

He need not denounce any penalty against an enemy to gratify 
his vengeance. Let him but express dislike for a person, and ten 
thousand able men will be racking their wits to invent plans for 
the annoyance of the luckless individual who had provoked his 
displeasure. He need never mention the name of the corpora- 
tion which he had doomed to disaster. He has but to frown 
upon it, and every city department would forthwith discover 
reasons for assailing it; while the public, quick to discover con- 
ditions affecting credit, would hasten to throw its securities upon 
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the market as if its certificates of stock contaminated the fingers 
that touched them. If he determined to establish an engine 
house in the back yard of a recalcitrant citizen, it would be un- 
necessary to formulate his desire in words, but all the same the 
building would soon be in the course of erection. 

I am unaware of any other country in which an absolute form of 
government has existed where it wasnot conspicuous, apparent and 
tangible. The French sovereign who had gathered all the power 
of the State into his own hands was at least compelled to declare 
that he was the State; but the boss of an American city exercis- 
ing powers as great can avow his authority or deny it, as he 
pleases. No man can refuse him credit for a popular adminis- 
trative act, or trace home to him one for which he disavowed 
responsibility. 

Now, in all that I have said I want it distinctly understood 
that 1 am not stating the operations of the boss, but his powers 
and capacities ; not what I claim he has actually done, but what 
he can do. Ihave no knowledge that our boss has ever accepted 
a dollar in the form of political contribution from contractor, 
employé, or corporation; and I do not believe that he has ever 
attempted any act of oppression or injury to any individual. 
Indeed, as we survey the extent of his powers and the manner 
in which they have been exercised, I believe he would be justified 
in saying with Lord Clive: ‘* Considering my opportunities, I am 
amazed at my own moderation.”’ 

Consider for a moment his situation, and then tell me if he be 
not entitled to praise for moderation rather than blame for excess. 
He can make no public appearance without a hundred hands 
being ready to carry his bag or his overcoat. To walk with him 
is distinction among politicians. To be noticed by him is to 
broaden the horizon of a statesman’s prospects. If flattery can 
affect him, ten thousand tongues are ready to persuade him that 
never in the history of the world has a statesman so wise, so 
learned, so eloquent, shed upon a happy country the priceless 
blessings of his political leadership. If avarice can move him, 
wealth beyond its wildest dreams is within his reach if he will 
allow it to flow to his feet. Where in all the experience of man, 
civilized or uncivilized, can we find a parallel for power like this? 
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No Roman Proconsul ever sent to administer a distinct pro- 
vince, no Spanish Captain-General ruling a transmarine colony, 
enjoyed equal power to aggrandize himself or to benefit his 
favorites. Clive, walking through the treasury at Moorsheda- 
bad, where sacks of gold and silver, rubies and diamonds, the 
accumulated fruits of a tyrannical and unrestrained taxation, 
were piled on every side, free to take what he chose, no power 
to question him, no limitation upon his greed except such as was 
imposed upon him by his conscience — Clive, with the riches of 
Bengal at his feet, enjoyed no such opportunities as the boss of 
a great American city. 

Now, in order to exclude all personalities from this discussion, 
I thiak it proper to say that I am making no war on the boss 
who rules our destinies. If we must have a boss, the existing 
boss is as moderate as any we would be likely to obtain by a 
successful uprising against him. 

I do not approve of boss government, but under existing con- 
ditions I think it is inevitable. I do not believe that this boss 
created the conditions out of which his boss-ship grew — he is 
not the source of them; he is the product of them. His boss- 
ship does not exist through anything he has done, but largely in 
spite of him. 

My first speech in Tammany Hall was made against the 
measure which I then foresaw would result in the erection of a 
despotic authority in this community, to which I now attribute 
the boss-ship as it exists, and no one applauded me more forcibly 
then than he who is to-day the most absolute boss in the history 
of political institutions. I do not want any change in bosses. 
All bosses look alike to me. As one star differeth from another 
in glory, so one boss may differ from another in fame, or the 
reverse. But, as all stars are governed by one law, so all bosses 
proceed from the same cause. 

I do not believe that bossism is an essential feature of demo- 
cratic government. On the contrary, I have never known 
bossism to flourish except where democratic government had 
been abolished. If we were discussing the possibility of uproot- 
ing bossism I think there would be little difficulty in suggesting 
a way to do it. Whenever the people of New York are ready to 
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abolish bossism by abolishing the municipal system on which it 
has arisen and thrived, | will be ready to join in the enterprise ; 
but, until that time comes, I have no desire to pull down one 
boss by the erection of another. All this I deem it proper to 
say that I may not be suspected of any personal feeling in what 
remains to be said. 

It must be remembered that the boss-ship under its present 
limitations exercises its power through favor rather than fear. 
Asan institution, it is benevolent rather than oppressive. While 
those who enjoy the favor of the boss are admitted to a condi- 
tion of great prosperity, the worst that can happen to the victim 
of his displeasure is to be excluded from the sunshine of his 
approval. His powers affect the municipality as a whole, and in 
that respect are practically without limit. But the constitutional 
rights of the citizen he is powerless to disturb. He can benefit 
an individual, but he cannot injure him. He may enrich him, he 
may lift him above his fellows by appointment to important 
office ; but he cannot invade those reserved rights which the con- 
stitution guarantees to every person, and which are the pride, 
the glory and the safety of our constitutional system. 

But, if the judiciary fall under his control, then no right of 
the citizen will be safe, no man will be beyond the reach of his 
resentment or the scope of his punishment. Under existing 
conditions it matters little to the body of the community if he 
favor Brown, providing he cannot affect the property or the 
liberty of Jones. He may give Brown a franchise, but that can 
only be made profitable by meeting some public requirement or 
ministering to some public convenience, and, so far from injur- 
ing Jones, it would rather tend to benefit him. Even if he 
undertook to put an engine house in the back yard of the citizen 
who had disobliged him, that citizen could claim compensa- 
tion and obtain it, as long as independent judges maintained the 
constitution in our courts. 

We all have rights which no boss can impair, even though he 
controls the legislative and executive departments of the city and 
State ; but these rights depend for their security upon the honor 
and virtue of the judges. The right of every man to life, liberty 
and the pursuit of happiness was asserted long before the adop- 
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tion of our constitution, but the establishment of a judiciary 
equipped with power to defend those rights and enforce them, 
on the complaint of the humblest member of the community, is 
the distinct contribution of American democracy to the security 
of democratic government. With a servile judiciary the consti- 
tution would still retain its declarations in favor of individual 
rights ; but there would be no authority capable of punishing an 
invasion of them, if that invasion proceeded from a source of 
which the judges stood in awe. 

Sonorous phrases have never yet protected any person against 
oppression. The French constitution of 1793 contained more 
generous provision for individual rights than our Federal con- 
stitution or the constitution of any State in this Union. There 
the citizen was guaranteed the absolute right to enjoy his prop- 
erty, the right to a speedy trial in case of arrest, the right ‘to be 
confronted with accusers and to produce witnesses. Nay, more, 
that constitution provided that it and the declaration of the 
rights of man, which had been made part of it, should be 
engraved on a table to be placed in the legislative hall, and on 
tablets to be exposed in public places, that the citizen might 
always have before his eyes the measure of his rights and the 
legislator the nature of his problem. 

The constitution itself was committed to the care of all the 
virtues, and the citizen was told by its terms that an injury to 
the rights of one Frenchman was an injury to the whole body 
of French citizenship, and that it was the duty of each citizen to 
exercise the sacred right of revolution against any act of govern- 
mental oppression. Yet, notwithstanding the tablets engraved 
with the rights of man, notwithstanding the sacred right of 
revolution, which each Frenchman was told he enjoyed, not- 
withstanding the protection of all the virtues to which his priv- 
ileges had been committed, — the constitution did not avert the 
awful reign of terror under which violence, anarchy and riot 
drenched the streets of Paris with innocent blood and choked 
the rivers of France with the victims of licentious and brutal 
officers. 

The glittering phrases of French constitutionalism did not 
prevent its perishing in confusion and disaster, because the tri- 
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punals, instead of defending the rights of the individual citizen 
from invasion, became the servile instruments of official ferocity. 
Qur constitution has lasted and flourished and grown ever since 
its establishment, because the hands to which it was committed 
have been faithful in defending it. For a hundred years our 
judges have been loyal to their duty, and our citizens have been 
secure in their privileges. And now, my friends, a faithful 
judge, in the language of the courtiers who surround the boss, 
is ‘* turned down,’’ because, forsooth, he has been loyal to his 
duty and faithful to his trust. Turned down? No, nor yet! 
A hand has been raised against the independence of the judi- 
ciary, and the integrity of the temple of the law; but that hand 
can only threaten; it cannot strike a fatal blow, my fellow-citi- 
zens, except through your direct support. 

I repeat that I have no personal hostility to the boss whose 
assault on judicial independence we are discussing; indeed, I 
think we are under obligations to him for the frank, if cynical, 
avowal of his attitude toward the judiciary. He might have 
“ turned down ’”’ Judge Daly without avowing any responsibility 
for it; indeed, he might have succeeded in defeating his nomi- 
nation while pretending that he himself favored it. It needed 
but a wink to the gentlemen who surround him at the Demo- 
cratic Club, and forthwith each one of them would be declaring 
that never, never, never would he consent to the renomination 
of Judge Daly, even though the leader of the organization was 
consumed with a desire to bring it about. But with the cour- 
age of his boss-ship he has avowed responsibility for the condi- 
tions which confront us, and he has openly proclaimed that he 
has refused this magistrate a renomination because he had not 
given him ‘* proper consideration.”’ 

Now, I do not believe that he understood the meaning of 
that declaration, and I am not sure that he understands the 
nature of the enterprise in which he is engaged. I cannot say 
that he has formed a deliberate design to control the judiciary. 
No man can undertake to measure the mental operations of an- 
other. He may have formed the impression that this judge had 
been indifferent where he ought to have been attentive; and, find- 
ing himself, as he believed, in a position to punish him, he may 
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have proceeded to do so, as a potentate always will exercise 
against obnoxious persons any power of punishment which he 
may find in his hands. 

Whatever may be his intention, popular approval of his 
attempt to punish the independence of a judge will result in the 
complete overthrow of the independence of the judiciary. How 
could it be otherwise? If this judge is to be cast out of his 
office because he has refused ‘* proper consideration ’’ to a 
political boss, will any other judge be likely to court his fate by 
emulating his independence? 

What is ** proper consideration? ’’ Who is to fix its limits? 
I think it was Warren Hastings who used to declare that, when 
two powers differ about a principle, the view of the stronger 
would always prevail. In a dispute between the boss and a 
judge as to what constituted ** proper consideration,’ which 
would be the stronger foree? Who is so strong in all this 
municipality as the boss who controls every executive act and 
every legislative enactment, and who, if he succeeds in this at- 
tempt, will hold within the palm of his hand the fate of every 
judge whose term may expire while he rules? It matters not 
what he may intend. Once launched upon a career of successful 
aggression, he cannot stay his own course, even if he would. To- 
day he may demand the appointment of a clerk ; to-morrow the 
selection of a receiver; but, with the concession of each demand 
his exactions would become more extensive. Having established 
his power over the judges, he would not be allowed to let it lie 
idle, even if he wished. His friends would invoke it; they 
would demand that it be exercised, at first perhaps for the deliv- 
erance of some follower pursued by the justice of the State, but 
ultimately he would be forced to interfere between suitors to 
promote the success of a supporter or to accomplish the defeat 
of an opponent, if such a person could be found in this commun- 
ity after the boss had acquired decisive power over the rights 
and liberties of every inhabitant. 

This, then, is the result which the defeat of Judge Daly 
would involve. The personal fortunes of any individual in com- 
parison with the magnitude of this issue are but as a grain of 
sand on the shore to the continents which confine the sea. I am 
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sorry that a question of personal character has been introduced 
in this contest. It belittles the real issue which the electors 
must decide. If the nominees of the Democratic boss were 
angels from Paradise clothed in the light of eternal glory, it 
would still be a sacred duty to defeat them. It is not the choice 
of three men to wear judicial ermine that is before us, but the 
independence of the whole judiciary. A man has served the 
people faithfully, has proven himself a vigilant custodian of 
their rights, a sturdy defender of their justice; and, behold, 
the populace are asked to punish him for his fidelity to their 
interests ! 

Citizens of New York, how will you answer the question thus 
insolently propounded? What message will you send in this 
crisis to the other judges, whose course of conduct must neces- 
sarily depend upon the way you treat this man now in peril 
through his loyalty to you? Will you take decisive steps to pre- 
serve inviolate the temple of the law, or will you abandon it to 
those who wish to profane it? Will you encourage the minis- 
ters of justice to preserve their lips undefiled and their hands 
unstained, or will you tell them that their prospects of retaining 
their functions depend, not upon their loyalty to the law, but on 
their subserviency to a boss? Will you abandon to his enemies 
this man who has no enemies except those he has made through 
his loyalty to his duty and to you? 

The independence of the judiciary is not yet overthrown, and 
it cannot be except by your direct and positive sanction. The 
boss-ship is attempting to control the judiciary, but you alone 
can make the attempt successful. If you allow this minister of 
justice to be cast from the portico because he has been faithful 
at the altar, you will have done it deliberately and willfully 
and with full knowledge of what your action involves. If you 
decide to throw down the barriers which defend you, do not 
complain hereafter if you find yourself exposed naked to 
oppression. 

But if this attempt to degrade the judiciary be successful, no 
one will live to deplore it more bitterly than the boss who will 
have accomplished it. ‘* Mad,’’ said Judge Daly, ‘* must be the 
brain that conceives the punishment of a just judge.’’ These 
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are words of grave and serious import — words of prophecy and 
of warning. If the boss succeeds now in bringing the judiciary 
under his domination, if the judges are taught by this election 
that they must trust to his favor for their prospects of retention 
or of promotion, his power will be too extensive to last in a free 
community. He will have degraded our citizenship, he will have 
impaired the security of our constitutional rights, he will have 
disturbed and threatened the foundation of the constitution 
itself ; but at the same time he will have prepared the ruin of his 
own boss-ship. 

It is the history of government that absolutism is never wholly 
absolute. Even in oriental monarchies despotism is tempered by 
assassination. Thank God, we do not use the dagger or poison 
in these days or in thiscountry! But, our own experience shows 
that whenever a community allows an individual to assume un- 
usual powers, sooner or later the people rise in fury against 
him. If the boss succeeds in his present design, if his power 
be projected over all of us, overshadowing our firesides and 
threatening our liberties, a day of reaction, terrible and awful, 
will surely come. 

No officer likes to lose his independence, especially if he has 
exercised extensive and imposing powers. If our courts be shorn 
of their independence and judicial decisions made a feature of 
party spoils, an awful punishment awaits the man responsible, or 
considered responsible, for that condition. When the day of 
reaction comes, as come it will, when the people, — roused to 
fury against a system all the more offensive to them because 
founded on their own negligence, — will be clamoring for the 
blood of the man administering it, charging him with crimes of 
which, in all probability, he will be innocent, demanding his 
sacrifice as vehemently as they now applaud his appearance on a 
public platform,— then the judge who grovelled lowest before 
him in the day of his power will be the first to take him by the 
throat in the hour of his difficulty. 

If this tyranny be established, I have no doubt that it will be 
overthrown. I care not how it may be buttressed by statutory 
enactment, or protected by judicial decree, the people will rise 
against it and overthrow it. But the difference between a people 
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who are fit for free government, and the people who are not, is 
that one may rise against despotism when it has become intoler- 
able, while the other will never consent to its establishment. 

Citizens of New York, will you, the descendants of patriots 
who won their freedom from foreign oppression, sacrifice that 
freedom to an assault like this? Will American freemen, upon 
whose wrists all the armies and navies of the world would be 
unable to impose fetters, allow themselves to be bound hand and 
foot while they slumber upon their rights? 

No, I do not believe it. The history of our country and of 
our city proves that this assault on our constitutional system will 
fail. This whole community, without distinction of race, or 
color, or creed, rich and poor, learned and unlearned, Democratic 
and Republican, will proclaim to our boss: our municipal gov- 
ernment may be yours to administer and manage; our executive 
department yours to fill and control ; our legislative council yours 
to influence and dominate; our streets and highways yours to 
clean, to pave, to light — to use for the bestowal of special favors; 
but our judiciary is our own ; our bench is the very sanctuary of 
our liberties, our lives, our property, our honor — its independ- 
ence must remain forever sacred; and, drawing round our courts 
the circle of their indignant protest, they will ordain, in a voice 
as irresistible as that with which the Omnipotent God controls 
the tides of the sea: ‘* Thus far shalt thou go, and no further! ”’ 
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NOTES. 


ApporntMENT oF Hon. A. C. THompson TO THE FEDERAL BeENcH my 
Onto. — Hon. George R. Sage recently resigned the office of United 
States District Judge for the Southern District of Ohio, and Hon. A. 
C. Thompson, of Portsmouth, Ohio, was appointed to fill the vacancy. 
Judge Thompson has an honorable war record, and has served three 
terms in Congress. He is at present on the commission to codify the 
criminal laws of the United States. The propriety of the appointment 
is everywhere conceded. 


Wuart To po THE Party Boss.’’—In the struggle between the 
legal profession and the party ‘‘ boss,’’ upon the question of the inde- 
pendence of the judiciary from ‘‘ boss ’’ dictation and ‘‘ boss ”’ con- 
trol, the question is seriously arising how, if possible, to get rid of 
the party ‘‘ boss.’”’ Following the suggestion made to President 
Arthur by Mr. McCullagh, the late editor of the St. Louis Globe- 
Democrat, we vote to have the most conspicuous party ‘‘ boss ’’ ap- 
pointed Governor of the island of Guam, and then to cede the island 
back to Spain. 


A TrisvTe To Dr. Joet Prentiss Bisnor. — Prof. Irving Browne, 
in the ‘*‘ Lawyer’s Easy Chair’’ of the Green Bag, pays this tribute to 
the greatest law writer of our times : — 


With all his faults Mr. Bishop is decidedly the most original and suggestive 
writer on law who has illustrated our jurisprudence. If he needs more 
patience and allowance than any other, it must be admitted that the exercise 
of this virtue on the reader’s parft will bring a plentiful reward. He has writ- 
ten one of the four ablest special commentaries of this country, his work on 
‘Marriage and Divorce,” the other three being Pomeroy’s Equity Jurispru- 
dence,’? Dillon’s ‘‘ Municipal Corporations,’? and ‘‘Thompson’s Corpora- 


tions.” 

Prof. Browne should not slight the American Law Review in this 
way. He should have swelled the list of the ‘‘ ablest special commen- 
taries of this country’’ by adding ‘‘ Jones on Mortgages.’? We are 
not greedy, but we claim two of them. 
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A Woman Exectep Prosecutinc Attorney. — One of the curiosities 
of the recent election was the election of a woman, Mrs. Merrie L. 
Abbott, to the office of prosecuting attorney of Ogemaw County, 
Michigan. It is said— but we do not credit the statement — that this 
lady was nominated by the silver Democratic county convention as a joke. 
If so, it was a joke that took well with the electors ; for while the Republi- 
can ticket carried the county by over 300, she was handsomely elected. 
Dean Hutchings, of the law department of the University of Michigan, 
is reported as saying that she is ineligible under the constitution. 
Whether that be so or not, her election illustrates the levity with which 
the average voter can deal with a serious question. In the administra- 
tion of the criminal law cases frequently arise where the testimony is 
unfit for the ears of women, and where it would be utterly impossible 
fora woman to perform efficiently the office of prosecuting attorney for 
the State. The election of a woman to such an office is infinitely silly. 


JupGes DIsHONORING THEIR OWN STATE. — A recent number of Case 


and Comment, published at Rochester, N. Y., contains the following, 
under the head of ‘* Not Law Books: ’’— 


A Missouri judge begins a recent opinion as follows: ‘‘ ‘ Delenda est Car- 
thago.’ Error, unrepentant, must be destroyed. Gentle reader, if you have ever 
chanced to wander through that wilderness of undigested volumes which Judge 
Leonard on one occasion said were not law books, but only Missouri Reports, 
you mayhap have encountered the case of Hickman v. Green, 123 Mo. 165, 22 8. 
W. 455, and 27 S. W. 440. If not, it shall be my pleasing task now to unfold to 
you the prominent points and salient characteristics of that cause celébre.”’ 


As a constant student of the judicial reports, we are prepared to say 
that the decisions of the Supreme Court of Missouri will compare favor- 
ably with those of the Court of Appeals of New York, in regard of their 
learning, the soundness of the reasons given by the judges for their 
conclusions, and the justice and equity of the conclusions themselves. 


ConGRATULATIONS OF OUR LeGaL CONTEMPORARIES UPON THE END OF 
THE SpantsH-AMERICAN War. — The Spanish-American war drew into 
the ranks of our volunteer soldiery a great many lawyers ; and from what 
class of citizens could effective soldiers be more happily selected than 
from the ranks of a profession always so great on the charge? Among 
the congratulations which have reached us from our legal contemporaries 
apon the supposed close of the war — at this writing there is no peace, 
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but only a truce —we reprint the following from our far-off African 
friend, the Cape Law Journal: — 


We are glad to write of the late war between the United States of America 
and Spain. To what extent the people of the United States will be the better 
for the war, which has been more of a naval than a military undertaking, re. 
mains to be seen. But deeds of conspicuous gallantry have distinguished our 
American cousins in their volunteer army, as well as in their fleet. The New 
York correspondent of the Law Times recently made the following significant 
comment: ‘‘The absence of lawyers and litigants in the volunteer army has 
caused the postponement of some trials, but an abundance of cases remain to 
be disposed of in the few remaining weeks of the court year.’ 


Tuomas JEFFERSON ON THE INDEPENDENCE OF THE JUDICIARY. — The 
following is a passage from the Declaration of Independence written by 
Thomas Jefferson : — ; 


He [George III.] has made judges dependent on his will alone for the term 
of their offices and the amount and payment of their salaries. 


The following are extracts from the writings of Mr. Jefferson: — 

It is better to toss up cross-and-pile in a cause than to refer it to a judge 
whose mind is warped by any motive whatever in that particular cause. * * * 

It is not enough that honest men are appointed judges. All know the influ- 
ence of interest on the mind of man, and how unconsciously his judgment is 
warped by that influence. 

In estimating the value of these utterances, we should look beyond 
Jefferson as a statesman, and look upon Jefferson as a lawyer; for 
although from an early period of his life his energies were chiefly 
devoted to public affairs, yet he was no mean lawyer ; he was the author 
of a volume of reports, the perusal of which will repay the pains of the 
learned and curious; and his law library, some fourteen hundred 
volumes, purchased by the United States, adorns the shelves of the 
Library of Congress, at Washington. 


Cusan Lawyers Propose To Formuiate A PouiticaL 
FOR THE Istanp. —A press dispatch to the New York Sun, dated 
Havana, November 10, contains the following announcement : — 


An important meeting of the board of directors of the Lawyers’ Association 
of Havana was held yesterday. Dr. Gener, the dean of the lawyers’ associa- 
tion, proposed calling a general assembly composed of lawyers from all parts 
of the island to study the amendments to be made to Spanish legislation and 
to formulate a political constitution for the island based upon the laws of the 
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land. The assembly, he said, would not be a political gathering, but would 
have more of a scientific character. The proposition was received with the 
greatest enthusiasm. The board will meet again on Saturday for the purpose 
of issuing a call for the proposed convention. It is believed that this assembly 
will be a more important demonstration than has taken place in Cuba in many 
years. Dr. Gener told the correspondent of The Sun that the work decided 
upon by the assembly would be done by committees, and that in a few months 
the United States Government would have a true knowledge of the country and 
the reforms to be put into force, through the medium of a report made by the 
most enlightened class in the island. : 


Hon. Born Wincuester, LL.D. — The first article in our present 
number, by Hon. Boyd Winchester, will, we are sure, interest and 
delight our readers. It is on a subject of very great importance; it is 
based upon accurate historical premises; it displays throughout a 
mature and carefully balanced judgment. The discussion proceeds 
from beginning to end without effort and with an obvious logic; it is 
couched in graceful English. Our readers will recognize in the writer 
a frequent contributor to our pages. Boyd Winchester was born in 
Ascension Parish, Louisiana, on September 23, 1836; he was educated 
at Centre College and the University of Virginia. He was graduated 
in law from the law department of the University of Louisville, 
receiving the degree of LL.B. In 1867 he was elected to the senate 
of the State of Kentucky; he was a member of Congress from the 
Louisville District. of Kentucky for two terms, from 1869 to 1873; 
he was United States Minister to Switzerland from 1885 to 1889. 
The observations which his four years’ residence in that interesting 
country enabled him to make upon its history and institutions, con- 
joined with his literary taste, resulted in his work entitled ‘‘ The Swiss 
Republic.’ 1 In 1882 he received the degree of LL.D. from his Alma 
Mater, Centre College of Virginia. He has recently prepared, with 
great care and ability, a course of seven lectures on the leading Latin 
poets, which are to be delivered under the management of the 
Southern Lyceum Bureau of Louisville, Ky. From what we know of 
Dr. Winchester’s taste and talent, we can well credit the following 
statement in the prospectus of these lectures as not being overdrawn : — 

These lectures display that intimate acquaintance with the subject which 
comes of careful research and acritical judgment; showing that Mr. Winchester 


has read diligently, widely and intelligently. They commend themselves to the 
attention and admiration of all who are capable of being moved by fitting dis- 


1 J. B. Lippincott & Company, Philadelphia. 1891. 
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course on some of the deepest and sweetest themes of human interest. They 
combine depth of thought with beauty of illustration; skillful introduction and 
management of comparisons and quotations; examination and treatment of the 
poets with learning, taste, ingenuity, and a temperate enthusiasm which exalts 
the fancy without degrading the judgment. 


DoccrreL. — In the last issue of the Review is some entertaining 
comment on the remarkable new Tennessee dog decision, in which my 
editorial friends quote verses from Lord Byron on the superiority of 
dogs to their masters. It surprises me that they did not quote on the 
point from a more recent but possibly less famous poet, whose poetical 
works I have reason to believe at least one of them possesses. The 
omission gives me fear that he has not carefully read it, and to atone 
therefor I now quote the matter in question as follows: — 


“ Disguised by rags and dirt and scars 
Ulysses, coming from the wars 
Long waged for Helen’s fatal grace, — 
Of all his friends none knew his face, 
And e’en Penelope, his wife, 
Evading long her suitors’ strife 
By ravelling the web at night 
Which every day grew in their sight, 
Gazed carelessly upon the hero, 
As if he might have been a zero, 
Or one of Circe’s human swine 
Fished out of ocean’s bitter brine; 
But his old dog crept to his side, 
And fondly licked his feet and died! 


“ When silent William, on the plain, 
Encompassed by the hosts of Spain, 
Slept with his weary followers few, 
Dreaming of St. Bartholomew 
The assassin neared his drowsy tent, 
And then in vain had Holland spent 
The blood and prayers of many years, 
Had there not shrilled upon his ears 
His little dog’s incessant cry, 
Announcing some intruder nigh; 

He waked and fled, and Holland then 
Was saved from rage of bloody men; 
Release from superstition dark 

Was purchased by a spaniel’s bark! 


*¢ And I have heard old poets tell 
Of that three-headed dog of hell, 


NOTES. 


Whom Hercules found it hard to quell; 
And I have yielded to the spell 

Of Ouida’s dog and his young master, 
Their painful lot and sore disaster ; 
And wept o’er Rab, the peasant’s friend, 
And his devoted life and end; 

And greatly love the simple Launce 

When he his sacrifices vaunts; 

And glowed o’er Byron’s heartfelt lines 

In which a dog immortal shines; 

And gazed on Hogarth’s portrait where 

He puts his pug with solemn air; 

Or the magician of the North 

As with his hound he sallies forth; 

Or that renowned Shakespearian scholar! 
Depicted with his dog in collar; 

Or England’s famous magistrate 

As ‘ Pincher’ in his portrait sate; 

And read how Erskine shocked the nation 
With dog in wig at consultation; 

And thought of monks who chose the word, 
And called themselves ‘ Dogs of the Lord; ’ 
And, like De Stael, the more I ken 
Of dogs, the less I think of men.”’ 


IRVING BROWNE. 
BUFFALO. 


Jury Tria, Srizt on Triat.—-The address of Joseph H. Choate, 
before the American Bar Association at its last session, on the subject 
of jury trial, will have the effect of showing, if nothing else, that that 
venerable system is still on trial before the American people. Mr. 
Choate is a great advocate. He belongs to a class of men who, like 
Cicero, Hortensius, and his renowned uncle, Rufus Choate, can carry 
juries without much regard to the cold law of the case. If jury trial 
is so good —if it is indeed the palladium of our liberties —then why 
not extend it into those cases where it does not now exist? Why not 
extend it into the vast domain of what is called equity, wherever issues 
of fact are involved, instead of leaving it to the mere discretion of the 
chancellor to send an issue to a jury? Why not extend it into the 
field of admiralty jurisdiction? If a juryis such an admirable body 
to determine the merits of an action for damages for negligence 
growing out of a railway collision, why not have juries to try every 
suit in admiralty growing out of a collision between vessels at sea? 
If a jury is an apt body before whom to contest the merits of a ques- 


1 Geo. Steevens. 2 Eldon. 
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tion of negligence in operating a railway train, why is it not just as 
apt a body before whom to contest the question of negligence in stow- 
ing, or in navigating a vessel at sea? In nearly every jurisdiction in 
the United States, questions of divorce are heard before a single judge 
without a jury. Of all questions that can excite human attention, if 
trial by jury is worth a fig, divorce cases should be tried by juries, and 
not by a single legal scholar on the bench, who may have no experience 
in his own life such as enables him fitly to estimate the value of the 
testimony and the situation of the parties. If jury trial is such an 
admirable system, let us extend it to the decision of all questions of 
fact, in equity, in admiralty, and in ecclesiastical cases. If it is a 
system of doubtful utility, and a bungling and uncertain means of 
arriving at justice, let us then curtail it, at least in eivil cases. The 
truth is that the real value of trial by jury lies in the fact that it consists 
in a popular negative upon the execution of the lawin hard cases. The 
value of jury trial lies in the fact that the jury is a pardoning board; a 
board that pardons before conviction; that pardons before the stain of 
guilt has been put upon the accused. 


An ANoMALY IN THE RULEs OF THE SuPREME CouRr OF THE UNITED 
States. —One of the editors of this magazine has received a letter 
from the president of an irrigation company in Arizona, asking his 
attention to a supposed deficiency in the rules of the Supreme Court of 
the United States and inclosing a copy of a letter sent by him to a 
justice of that court, earnestly asking his attention to the subject. 
The editor to whom this letter was sent is now trying to make an honest 
living at the practice of his profession, and consequently is not giving 
gratuitous advice to the presidents of irrigation companies in Arizona 
or elsewhere. We might further add that, as this appears to be a 
private litigation, our rule forbids us to make comments with reference 
to it while it is still pending in the court, although on a motion for 
rehearing merely. We believe that it is, and ought to be, regarded as 
a contempt of court for a litigant to write a private letter to a judge of a 
court with reference to the merits of a litigation pending in his court. 
Nor is his offense excused by putting the attempted sneaking approach 
to the throne of justice on the ground of being ‘‘ an old army comrad”’ 
(sic), nor under the thin disguise of seeking an answer to ‘‘ a question 
relative to the practice in your court.’? Of course, we feel honored, 
under the circumstances, that an appeal is taken from the Supreme 
Court of the United States to us. We have overruled that court many 
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times, and so have justices of the peace; but unfortunately we have 
not been able to enforce our judgments by compulsory process against 
the judges and other officers of the court. Nor shall we make the 
attempt; for we have no desire to steer too near the door of the court’s 
process of contempt. No doubt the justices of that court occasionally 
receive private letters from disappointed suitors ; and no doubt, like the 
Pope, they find themselves obliged to keep capacious waste baskets — 
vast limboes into which to consign all such vanities. 
The grievance of our arid correspondent appears to be that the 
Supreme Court of the United States have lately affirmed a judgment 
rendered against his corporation and in which his corporation took an 
appeal to said court; and that the court did this without writing an 
opinion, or making a finding of facts, but affirmed the judgment ‘* by 
a divided court.’? The grievance of this disappointed suitor is that, as 
the four justices who voted to affirm did not write an opinion stating 
their reasons, his counsel had no foundation whereon to come back at 
the court with the customary —the almost universal— motion for 
rehearing. It is sad to think that the court did not give counsel the 
heels wherewith to kick back at the court — the tongue wherewith to 
say ‘* you’re another.’’ If this is his grievance, we make bold to say 
that we think it would be better, in every case where the court divides 
equally and consequently affirms the lower court, for the judges who 
vote to affirm to state their reasons for so doing in an opinion, as in other 
cases. But we are not aware that there is any constitutional provision, 
or any statute compelling them to write opinions in any case. They 
are at perfect liberty to decide without giving any expression of their 
reasons for so doing; and in such cases their well-known laborious 
habits and character for probity entitle them to the presumption — 
and they certainly receive it at the hands of the bar — that they have 
done their work carefully and conscientiously, as in other cases. We 
charge our torrid friend nothing for this ‘‘ opinion ;’’ but we admonish 
him that if he wants another from us on this or any other question, he 
must seek a check, and that too of a good size and on a perfectly 
solvent bank; and that furthermore said check must have no string to 


it, like the cabbage-leaf bouquets that are sometimes thrown at cheap 
actors. 


Tue Smoke Notsance 1n Crrtes. — With the increasing population of 
cities, what is called the smoke nuisance is becoming a subject of great 
and increasing importance. Twenty per cent of the population of our 
country is now gathered in cities. Great manufacturers have their 
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plants there. These use bituminous coal, and belch forth clouds of 
smoke which contaminate the air and render life almost intolerable, 
This is especially the case in Chicago, St. Louis, and Cincinnati. In 
one of the greatest American cities, a city having a population greater 
than the State of Missouri, the consumption of bituminous coal is 
prohibited, and the atmosphere is comparatively clean. The municipal 
assembly of St. Louis passed an ordinance intended to curtail the smoke 
nuisance in that city,— an ordinance reasonable in its provisions, as we 
thought and think. The Second Division of the Supreme Court of 
Missouri, composed entirely of country judges, unacquainted from 
experience with the character of this nuisance, held that the ordinance 
was unconstitutional. London is, of all other cities, the most afflicted 
in this regard, owing to its great size, to the fact that only bituminous 
coal is consumed in that country, and to the further fact that its smoke 
is dampened with the sea fog, that the carboniferous smoky particles 
emitted from its chimneys are weighed down by the dampness of the 
atmosphere, so that the great city lives in an almost perpetual blanket 
of combined fog and smoke. Upon this subject the Law Journal, pub- 
lished in that city, says: — 


Local authorities and justices in London are at sixes and sevens on the ques- 
tion of smoke abatement. The London County Council on June 21 rejected a 
proposal by Sir Harry Poland that a furnace and two sludge ships belonging to 
the council should be so altered as to consume their own smoke, and it was said 
in excuse that the sludge ships plied outside the city of London; the councilors 
apparently forgetting that section 23, subsection 3, of the Public Health (Lon- 
don) Act, 1891, applies on the Thames down to the Nore Light, and that the 
corporation of the city, as port authority, can, and we hope they will, prose- 
cute them (section 23, subsection 7). But the council at the same meeting 
determined by a large majority to take action under section 100 of the same act 
in the case of any local authority making default in its duties 2s to abating 
smoke nuisances. Immediately thereafter, at the instance of the county coun- 
cil, a local authority prosecuted an electric lighting company at Bow Street 
Police Court for a nuisance by smoke. The summonses were dismissed on the 
ground that the company was out of Welsh coal. But ina similar summonsby 
another authority before another magistrate (at Westminster on June 28) the 
magistrate said that ‘‘ No Welsh coal’’ was no defense, and convicted. Truly 
the law and its administration are wonderful! 


A ProposaL ror A ‘‘ Trust.’? —The New York 
State Stenographers Association, which lately held an annual session 
at Albany, discussed and approved a bill which it is proposed to tender 
to the legislature of New York at its next session, the purpose of which 
is claimed to be to secure greater accuracy in stenographic reports of 
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judicial and other proceedings, but the real object of which is to create 
a stenographers’ trust. The bill was drawn by the secretary of the 
New York City Law Reporters’ Association, doubtless with the aid of 
some friendly lawyer. It provides that the Appellate Division of each 
judicial department of the Supreme Court of New York shall, within 
thirty days from the passage of the act, appoint a board of examiners 
for such judicial department, to consist of three expert shorthand 
reporters of not less than fifteen years’ experience in the practice of the 
profession of ordinary law reporting, who shall hold office, without 
compensation, at the pleasure of the Appellate Division. Such exam- 
iners are to pass upon the qualifications of each applicant. The draft 
bill then prescribes the qualifications for admittance to the ‘‘ pro- 
fession ’’ of shorthand reporting, which are to consist of the ability to 
take down testimony at a rate of 175 words per minute, and to make a 
correct transcript thereof. After passing the board and paying a fee 
of $5.00, the applicant receives a commission ‘‘ giving him the right 
and privilege to practice the profession of shorthand law reporting 
within the State of New York.’’ Then follows the prohibitory and 
penal provisions of this delectable bill: — 


All transcripts of shorthand notes of testimony before a referee, or other 
person duly authorized for such purpose, filed or used in any action or special 
proceeding in a court of this State, taken by a person who has not received a 
commission under this act, shall be incompetent and void as and for the record 
in any action or proceeding set forth in section 1. To each record, when com- 
pleted, the commissioned shorthand law reporter reporting the same must 
attach a certificate, stating that it has been taken either by himself personally 
or by some other duly commissioned shorthand law reporter or reporters; and 
no clerk of a court shall receive for filing nor shall he file at his office any 
shorthand record such as is described in this act, unless such certificate is 
attached thereto. Any person who shall falsely represent himself or herself 
to be a commissioned shorthand law reporter as provided by this act shall be 
deemed guilty of a misdemeanor, and upon ¢onviction thereof shall be punish- 
able by a fine of not less than $100 nor more than $500 for each such offense. 
This act shall not be construed to interfere in any way with the duties and 
privileges of official stenographers in courts of record, except that no person 
other than such official stenographer or a shorthand law reporter duly commis- 
sioned under the provisions of this act, shall be permitted to take the place of 
an official stenographer as a substitute. 


We are sorry to see a respectable legal publication, such as the 
Albany Law Journal, give its approval to such a measure. The mani- 
fest purpose of it is to create a stenographers’ ring, — a ring among 
stenographers who habitually charge high prices and cheat in the 
count. It is to be observed that they are the ones who admit the new 
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applicants to membership in ‘‘ the profession,’’ and qualify them to 
make their living by reporting in legal proceedings. Three lawyers 
can do the work just as well, and better, because they would do it 
impartially. A commission consisting of three stenographers would 
have every motive to exclude applicants and keep the list of qualified 
stenographers down to the smallest number. This feature of the bill 
is a cheat upon its face. Referring now to the penal provisions of the 
bill, a fine of not less than $100 nor more than $500 for the offense 
committed by the person who endeavors to make his living by pursu- 
ing a perfectly lawful mechanical employment, —it is to be observed that 
this bill does not denounce any offense against undercounting and cheat- 
ing by these State-pampered stenographers. In the city of New York, 
where this bill emanates, and among the very people who have put it 
forward, cheating is the rule and honesty is the exception. One hun- 
dred words, in legal theory, make a folio; but a New York court 
document is well counted where there are 75 words to the folio; andin 
many cases there are not more than 60 words. If this bill should go 
through — of which we have not the faintest idea — the bricklayers 
will want to get out a similar law with similar boards of examiners, to 
determine who shall be admitted to the profession of bricklayers, and 
imposing penalties upon others who work at the trade of bricklaying 
without having passed the requisite examination. This will be followed 
by the carpenters, and so on until we get to the hodcarriers and the 
street repairers. State socialism could go no further. In the present 
revolt of public feeling against ‘‘ trusts’’ of all kinds, it is safe to say 
that the legislature of New York will not go into the business of creat- 
ing labor trusts. 


How THE Laws or OLERON DENOUNCED THE PRACTICE OF WRECKING— 
In his address before the Brooklyn Institute last spring, a portion of 
which was published in this Review, Mr. Justice Goodrich quoted the 
following quaint provisions of the laws of Oleron as throwing strong light 
on the wickedness of the old days: — 


Article 25. If a ship or other vessel arriving at any place, and making in 
towards a port or harbor, set out her flag, or give any other sign to have a pilot 
come aboard, or a boat to tow her into the harbor, the wind or tide being con- 
trary, and a contract be made for piloting the said vessel into the said harbor 
accordingly; but by reason of an unreasonable and accursed custom in some 
places, that the third or fourth part of the ships that are lost, shall accrue to 
the lord of the place where such sad casualties happen; as also the like pro- 
portion to the salvors, and only the remainder to the master, merchant and 
mariners; the persons contracting for the pilotage of the said vessel, to ingra- 
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tiate themselves with their lords, and to gain to themselves a part of the ship 
and lading do, like faithless and treacherous villains, sometimes even willingly, 
and out of design to ruin ship and goods, guide and bring her upon the rocks; 
and then, feigning to aid, help and assist the now distressed mariners, are the 
first in dismembering and pulling the ship to pieces; purloining and carrying 
away the lading thereof contrary to all reason and good conscience; and after- 
wards, that they may be the more welcome to their lord, do with all speed, post 
to his house with the sad narrative of this unhappy disaster; whereupon the 
said lord, with his retinue appearing at the places, takes his share; the salvors 
theirs; and what remains the merchant and mariners may have. But seeing 
this is contrary to the law of God, our edict and determination is, that notwith- 
standing any law or custom to the contrary, it is said and ordained, the said 
lord of that place, salvors, and all others that take away any of the said goods, 
shall be accursed and excommunicated, and punished as robbers and thieves, 
as formerly hath been declared; but all false and treacherous pilots, shall be 
condemned to suffer a most rigorous and unmerciful death; and high gibbets 
shall be erected for them in the same place, or as high as conveniently may be, 
where they so guided and brought any ship or vessel to ruin as aforesaid, and 
thereon these accursed pilots are with ignominy and much shame to end their 
days; which said gibbets are to abide and remain to succeeding ages on that 
place as a visible caution to other ships that shall afterwards sail thereby. 

Article 26. If the lord of any place be so barbarous, as not only to permit 
such inhuman people, but also to maintain and assist them in such villainies, 
that he may have a share in such wrecks, the said lord shall be apprehended, 
and all his goods confiscated and sold, in order to make restitution to such as 
of right it appertaineth; and himself to be fastened to a post or stake in the 
midst of his own mansion-house, which being fired at the four corners, all shall 
be burnt together. The walls thereof shall be demolished, the stones pulled 
down, and the place converted into a market place for the sale only of hogs 
and swine to all posterity. 


Tue INTEGRITY oF THE JupDIcIARY.—One of the best things which 
was brought to light by the recent struggle in New York City to eman- 


cipate the judiciary from the party ‘‘ boss’’ is found in the following 
communication : — 


To THE EDITOR or THE Sun — Sir: ‘ Sir Francis Bacon, knight, the King’s 
Solliciter-Generall,’’ left us some really very good things in a little volume of 
essays, among which is one on ‘‘ Judicaiture ’’ (No. 56, 1612). An extract just 
at present is not uninteresting. Speaking of Judges, he says: — 

“ Above all things integrity is their portion and proper virtue. Cursed (saith 
the law) is he that removeth the landmark. The mislayer of a mere stone is 
to blame. But it is the unjust Judge that is the capital remover of landmarks, 
when he defineth amiss of lands and property. One foul sentence doth more 
hurt than many foul examples, for these do but corrupt the stream; the other 
corrupteth the fountain. * * * 

“Tt is a strange thing to see that the boldness of advocates should prevail 
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with Judges, whereas they should imitate God in whose seat they sit, who re. 
presseth the presumptuous, and giveth grace to the modest. But it is more 
strange that Judges should have noted favourites, which cannot but cause mu}. 
tiplication of fees and suspicion of byways. * * * 

‘‘ Thirdly, for that which concerns clerks and ministers. The place of justice 
is an hallowed place, and, therefore, not. only the bench, but the footpace anq 
precincts and purprise thereof ought to be preserved without scandal and cor- 
ruption; for certainly grapes (as the Scripture saith) will not be thorns or 
thistles, neither can justice yield her fruit with sweetness amongst the briars 
and brambles of catching and polling clerks and ministers. * * * On the 
other side, an antient clerk, skilful in precedents, wary in proceeding and 
understanding in the business of the court, is an excellent Finger of a court, 
and doth many times point the way to the Judge himself.”’ 


RICHARD BaAGENAL, 
Oct. 24. 

It might be shrewdly added to the above that, if Sir Francis Bacon 
did not know what he was talking about in the year 1612 when he was 
‘* Sollicitor-Generall,’’ he did know it before he closed in ignominy his 
four years’ possession of the Woolsack. It might also be observed that 
the theory of the modern political ‘‘ boss’’ is that ‘‘ an antient clerk, 
skilful in precedents, wary in proceeding and understanding in the 
business of the court, is an excellent Finger of a court, * * * 


many times pointing the way to the Judge himself,’’ — ought to be 
appointed and controlled by the party ‘‘ boss.’’ By this means the 
‘* boss ’’ becomes the cancellarius or door-keeper of the court, with all 
that the ancient word implies. 


Deatu or James L. Hicu. — This distinguished lawyer died at his 
home in Chicago, on October 3d. The cause of his death is said to 
have been a malarial fever, contracted while visiting his son, Shirley 
High, a member of Company A, First Illinois Infantry, who was sick 
with that disease at Montauk Point, New York. James Lambert High 
was born at Belleville, Richmond County, Ohio, October 6, 1844. In 
1854 his father removed to Black Earth, Wisconsin. Five years later, 
at the age of fifteen, James entered the University of Wisconsin, from 
which he was graduated in the class of 1864. Shortly before his 
graduation he entered the service of the United States in the Forty-ninth 
Wisconsin volunteers, holding the rank of first lieutenant. After the 
close of the war he took the law course at the University of Michigan, 
studying under the late Thomas M. Cooley, and graduated from that 
celebrated law school in 1866. He then went to Chicago and there for 
a time did stenographic work in the courts and for the press. In 1870 
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he was married to Miss Ellen Treadway, of Madison, Wisconsin. A 
year later, threatened with consumption, he went to Salt Lake City, 
where he was engaged as assistant to the United States District Attor- 
ney in the prosecution of the polygamy cases against Brigham 
Young and other Mormon leaders. Finding his health improved, he 
returned to Chicago, and took up the prosecution of his literary work, 
which had been suspended. In 1870 he published an edition of the 
works of Lord Erskine. In 1873 his great work on ‘‘ Injunctions ’’ was 
published by the house of Callaghan & Company of Chicago, —a 
work which at once took the front rank, and which has kept and still 
holds the field. This was followed a year later by two treatises, one on 
Receivers, and another on Extraordinary Legal Remedies. These 
works, we believe, comprise Mr. High’s contributions to the literature 
of the law. They are all of high character, and entitle him to rank 
high as a legal author. Mr. High then entered upon an exclusive and 
lucrative practice, confined almost entirely to Chancery cases. He did 
not, however, make his legal practice the mere instrument of gaining 
money. He was a lawyer of lofty ideals, he worked in great cases 
and prepared every case as thoroughly as he prepared his books. His 
accumulations, we were told, enabled him to become the owner of one 
of the large office buildings in Chicago, and he left an estate which was 
appraised at about $225,000. His acquisition of stenography in his 
youth aided him constantly in his professional work. The writer of 
this sketch once called upon him in his office in his building in Chicago, 
and found him diligently reading law and taking notes in shorthand. 
He did not confine his reading to the law, but was a man of general 
culture. He was for three years a professor in the Union College of 
Law, now the law department of the Northwestern University, and was 
a lecturer on the law in the University of Michigan. His untimely 
death has excited a feeling of great pain among his professional 
brethren, who expected in him many more years of honor and 
usefulness. 


A Great Lawyer Makinc AN ARGUMENT IN THE 
SupreME Court or THE Unitep States. — According to a Washington 
press dispatch, dated October 14, some small portion of which is 
probably true, — 


“Hon. E. J. Phelps of Vermont, who was minister to England during Cleve- 
land’s first administration, collapsed while making an argument before the 
United States Supreme Court to-day in the case of the Southern Railway 
against the Carnegie Steel Company, and could not continue. Mr. Phelps had 
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talked for an hour, when his voice failed and he sank into a chair. The sitting 
of the court was suspended to give him a chance to recover. When it was 
found that he could not regain his voice he was taken to the office of Mr. Mc- 
Kenny, the clerk of the court. After resting there for two hours he recovered 
the use of his vocal organs and requested Justice White to take him to the 
Shoreham Hotel, where he was registered. It was decided, however, to take 
him to the home of Clerk McKenny. The physicians who were called decided 
that Mr. Phelps’ illness was caused by overwork and lack of nourishing food, 


They prescribed rest, and said that the patient would be all right again inafew 
days. 


Mr. Phelps is a very old man, a very great lawyer, and a finished 
orator. He is so far the senior of the late Senator Edmunds that the 
latter was a student in his law office. His address before the American 
Bar Association, when president of that body, upon the character of 
Chief Justice Marshall, was a masterpiece of extemporaneous oratory — 
a performance that received the most unstinted praise from a very 
critical body of men. The sincerity of his character is exemplified by 
the fact that, possessing talents which would fit him for any station 
within the gift of his State or country, he has always been a member of 
a political party in a hopeless minority in Vermont. He served for 
four years as our Minister at the Court of St. James, with dignity and 
wisdom, and did much while there to enhance the growing friendship of 
the people of the two countries for each other. He has been for many 
years a professor of law in Yale University. More recently, he might 
almost be said to have become a member of the bar of New York City, 
so often is he called into cases in the United States Courts sitting there. 
He is not only a very great lawyer, but a model citizen, the very best 
product of our institutions, and it is an honor to our country that its 
institutions can produce such men. His professional brethren are glad 
to know that what befell him while making his argument before the 
Supreme Court of the United States was not a serious breakdown of 


his health, but a slight mishap, due to overwork, such as might befall 
a lawyer in the prime of life. 


Tue InsuncTion AGAINST THE STRIKING LABORERS OF THE AMERICAN 
STEEL AND Wire Company.—On the 18th of October, Hon. Eli S. 
Hammond, Judge of the United States District Court, for the Western 
District of Tennessee, sitting with Hon. August J. Ricks, of the same 
court for the Northern District of Ohio, on the petition of the American 
Steel and Wire Company, granted an injunction against the striking em- 
ployés of that company, restraining them from interfering with the busi- 
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ness of the company. ‘The injunction is what has been called by news- 
paper ingenuity a ‘‘ blanket’’ injunction. It applies to all the defendants 
named in the petition, and to any others who may hereafter interfere 
with the employés of thecompany. We see nothing in the case, orin the 
opinion, out of the usual character of such injunctions. It proceeds 
upon grounds not well settled and recognized, that employés can quit 
work in a body if they want to, subject only to actions for damages for 
breaches of the contract of their employment; and that, on the other 
hand, their employer can employ in their place any persons who may 
be willing to work there. It is this freedom of quitting work, and this 
freedom of employing others to work, and this freedom which the 
others have of going to work to earn their bread, which the law up- 
holds and which this injunction vindicates. The strikers can strike 
and stay struck if it will be to their interest todo so. Others besides 
the strikers have the right to live by their labor, and can go to work in 
the places of the strikers if it is to their interest todo so. Whenever 
the strikers lay their hands upon those attempting to work for their 
living, they break the law. Their hand is then against every man’s 
hand, and every man’s hand is against their hand. Their leaders know 
this perfectly well. 1t is this freedom of contract and pursuit which 
the Federal court injunction vindicates. It outrages no man. It 


does violence to the rights of no man. It restrains the rightful liberty 
of no man. 


‘‘The question before this Court,” said Judge Hammond, in giving the opin- 
ion of the court, ‘is, will the maintenance of this strike by the defendants 
illegally disturb the business of the plaintiff company and injure it by unlawful 
acts of violence and intimidation of outside laborers, or ‘scabs,’ as they are 
called? 

“Even ‘scabs’ and their employers have rights which the strikers are 
bound to respect. The most important of these rights is an unobstructed 
access to the place where the work is to be done. 

“ Nor is this freedom of access at all inconsistent with any right the strikers 
have to use the same streets and highways for the lawful conduct and mainte- 
nance of their strike by intercepting any one going to work in their place, for 
the purpose of peaceful entreaty or argument against supplanting them. 

‘* One authenticated instance that the strikers, after meeting a single ‘ scab’ 
or a group of them, had stood aside and allowed them to enter the mill, 
after argument had failed to convince, would be worth more as evidence, show- 
ing the good faith of the strikers, than all the affidavits filed in this case. 

‘“The freedom to contract in business is a constitutional freedom, which 
not even State legislatures can impair. 

‘* The defense that the plaintiff is a trust was sufficiently disposed of at the 
hearing. If it be a trust it should be none the less odious now than before the 
strike began. 
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“The whole fallacy of the defense against this bill,’’ declared the court, 
‘lies in misapprehension of the character of that force and violence which all 
agree is permitted in the conduct of a strike. Physical battery and assault are 
not necessary. The most potential force or violence may exist without lifting 
a finger. The plan adopted here was a most substantial exhibition of force 
by keeping near the mills large bodies of men to be used for obstruction if 
required. Such a force would be violence and within the prohibition of the 
law, and its exhibition should be enjoined.”’ 

The court stated that the injunction would apply to all parties, whether they 
were named as defendants or not, and to any who may hereafter violate the 
provisions of the injunction. 


SHoutp DissentiInc Opinions oF JuDGES BE SUPPRESSED? — The lay 
press has lately brought this question to the front with its usual igno- 
rance and inconsiderateness when speaking upon legal questions. The 
New Orleans Times-Democrat says that Louisiana has led the way 
against the ‘‘ existing abuse,’’ as the new constitution of that State 
forbids the publication of dissenting opinions. So much the worse for 
Louisiana. That State has had in times past some unsatisfactory insti- 
tutions; and now it leads the way in suppressing the light and the 
truth in the administration of justice. We find also in that usually 
able and well-poised journal, the New York Sun, some very weak stuff 
upon this subject. Commenting upon the close of the last term of the 
Supreme Court of the United States, its correspondent at Washington 
referred to the fact of an unusual proportion of dissenting opinions by 
the minority members. It stated what is not true, that it has become 
the exception for the court to render a unanimous opinion upon any 
case of importance. It also stated that ‘‘ this is a matter of general 
comment among the members of the bar, who do not hesitate to express 
their regret at the fact.”’ It is no doubt a matter of general comment 
among the members of the bar whom the newsparer correspondents 
are accustomed to meet in the saloons in the vicinity of Newspaper 
Row; but it is not a matter of comment among the members of the 
bar whose opinions are worth listening to or printing. A move- 
ment for the suppression of dissenting opinions is a movement for 
the suppression of judicial argument; a movement for the sup- 
pression of the light and the truth. Any argument that can be 
made in favor of the suppression of dissenting opinions can be 
made, with nearly the same force, in favor of the suppression of the 
opinion of the court. Reason is the very life of the law; false pre- 
tense is the very last thing which should touch the work of a court of 
justice. If a decision is made by five judges, and four of them dis- 
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sent, the fact should not be published that the opinion is the unanimous 
opinion of the court. It often happens that dissenting opinions in the 
ultimate prevail, and they prevail by reason of their just operation 
upon professional opinion and the intelligent public sentiment. To 
pring the matter down from the abstract to the concrete, how many 
lawyers are in favor of suppressing the four dissenting opinions in the 
Income Tax case, — the opinions of Harlan, Brown, White, and the 
lamented Jackson? Against the unsatisfactory decision in the Sugar 
trust case there was but one dissent, that of Mr. Justice Harlan; but 
that dissent was worth far more than the opinion of the court, and was 
calculated to convey conviction to an impartial mind. We can prove 
that the court has already, in substance and effect, abandoned the 
doctrine of the majority in that case, and planted itself on the doctrine 
of Mr. Justice Harlan ; though the court never admits that it overrules 
its previous decisions. Whatis wanted in the administration of justice 
is plain truth, openness and publicity, and not what Jefferson de- 
nounced in the Supreme Court of the United States, when he used the 
expression ‘‘ opinions huddled up in conclave.’’ Mr. Jefferson’s idea 
was that each judge ought to be compelled to give publicly his reasons 
for his vote; and that, as is well known, is the rule in the English 
House of Lords and Court of Appeal. 


RECORD OF THE SUPREME CouRT OF THE UNITED States In Raitway 
Cases.— It is scarcely necessary to publish to the American bar sta- 
tistics tending to show that the Supreme Court of the United States has 
not been partial to railway companies in their litigations which have 
come before that court. No well-informed lawyer has any idea that 
such is the case. Any well-informed lawyer prosecuting for the plain- 
tiff in a meritorious damage suit would sooner take the judgment of the 
Supreme Court of the United States on his record, than that of some 
of the State courts. For example, the Supreme Judicial Court of 
Massachusetts has lately held that a railway company is not liable in 
damages for the killing of a child through that species of attractive 
nuisance, an unguarded and unfastened turntable ; the New York Court 
of Appeals has held the same way; and in those States this kind of 
child-murder will go on until it is checked by the criminal law. The 
Supreme Court of the United States held the reverse, and thought that 
a doctrine that in an English court would protect a dog from being 
killed by a trap baited with stinking meat, ought to operate to protect 
the life of children of tender years who cannot be restrained by their 
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parents, and have the right to God’s air and sunshine, notwithstanding 
the attending dangers. Nevertheless, by request, we print an extract 
from the address of Freperick Bavusman, Esq., of Seattle, delivered 
before the Washington Bar Association in July last, which contains the 


following statistics vindicating the impartiality of the court in railway 
cases : — 


I have accordingly gone through, page by page, the last four volumes of the 
Supreme Court reporter, that is to say, from the October Term, 1892, to the 
end of the October Term, 1896, a period of four years, extending to the middle 
of 1897. 

I have not, of course, included cases on mere jurisdictional questions, cases 
in which railroad companies were the parties on both sides, cases between 
bondholders and railway companies, between bondholders themselves, and the 
few cases of certified questions, confining myself to those in which an individual 
and a railway company were on opposite sides. 

In these four years, then, I find that there were forty-eight decisions ren- 
dered in favor of railway parties, and ninety-six against them, a difference of 
two to one, surely most striking. Nor do I find that on any one subject the 
railways obtained a majority of the decisions. 

On questions of taxation seventeen cases are decided against them to three 
in their favor; of personal injuries, twenty-five against them to fourteen in 
their favor; of public lands, eighteen against them to seven in their favor; and 
of municipal or State regulation, ten against them to three in their favor. 

Of the forty-eight decisions in favor of railway litigants, I find that twelve 
writs of error came from State courts, and thirty-six appeals or writs of error 
from Federal, in which decisions the State courts were reversed eight times 
and affirmed four times, the Federal courts affirmed seventeen times and 
reversed nineteen times. In the ninety-six decisions against the companies, 
the lower Federal courts were reversed in seventeen and affirmed in forty-nine, 
the State courts affirmed in thirty and reversed in none. 

These figures give poor countenance to all this talk about the frendship of 
the Supreme Court for railways. What right has any one to believe in the face 
of this that a brief on behalf of a railway litigant is read in that court with 
gluttonous pleasure, or that certain sleepy members of the court reserve 
their naps until counsel against the company-owning locomotive gets on his 
legs? 

On the contrary, it would appear as if it were corporate argument that made 
these pleasant old gentlemen drowsy; and, as to corporate briefs, it would seem 
as if they often shared the fate which one of our Seattle lawyers jocosely said 
befell a petition of his for rehearing in the Circuit Court of Appeals. It was 
overruled so speedily that he declared the three judges, hearing of its coming, 
must have gone down to the station at San Francisco to meet it and send it 
back at once. 

In order to see whether the rulings of the Supreme Court always ran this 
way, I took up in the same manner the four terms beginning in 1884, and end- 
ing in 1888, There I found that the court had decided against the companies 
only once oftener than it had decided in their favor, the result being forty-nine 
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decisions against them to forty-eight in their favor. There has been accord- 
ingly a great change, the companies during the last four years having fared 
comparatively hard. 

Now, there are very few, if any, decisions in that large majority against them 
that one would say were incorrect, but a good many there are that were close 
enough to have been decided the other way. Who shall say, then, but that all 
this long and widespread dislike of corporations in general and of railway 
corporations in particular has insensibly had its effect even on that proud 
tribunal? 

Several things are clear from the cases of these two periods, that in neither 
has the Supreme Court given a majority of decisions in favor of the companies; 
that, even if the two be added, a clear majority has been rendered against them, 
and that, if the latter period alone be considered, the majority against them has 
been great enough to merit remark. 

The figures I have first given disclose also something about the tendencies 
of the inferior Federal courts. Every time they render an unpopular decision 
the district and circuit judges are assailed as so many fat tyrants smiling over 
roast beef and a bottle after having repulsed with a growl some litigant saucy 
enough to attack the assets of a corporation. 

Now these appealed cases show, as I have already stated, that the lower 
Federal courts have been affirmed forty-nine times and reversed only seventeen 
times in their decisions against the companies, while they have been affirmed in 
seventeen decisions in favor of the companies and reversed in nineteen. From 
this we perceive that those courts have decided sixty-eight cases against the 
companies to thirty-four in their favor. 

Indeed, I cannot pass this subject without saying, what I deeply believe, 
that there is not a body of judges in the world more indifferent than our Federal 
judges to the whimperings of capital. There are those who think otherwise, 
but only lawyers who have represented a certain class know with what equan- 
imity a Federal judge can turn a millionaire out of court. 

Another popular delusion, and this our profession itself was for a long 
time disposed to encourage, is that the State appellate courts are in bad order 
in the District of Columbia. The decisions I have given, however, show that 


these tribunals have been affirmed in thirty-four cases aud reversed in but 
eight. 


ATTORNEY-GENERAL GriGGs ON TERRITORIAL Expansion. — The fol- 
lowing extract from a political speech made by the Attorney-General of 
the United States, before the convention of his party in his own State 
of New Jersey, will be of interest to our readers whether they concur in 


it or not, coming as it does from the mouth of the nominal head of the 
American Bar: — 


Lift up your eyes to the heights where, glory crowned, the genius of Ameri- 
can liberty points to a future pregnant with prodigious good to all mankind; 
to fresh fields for the extension of American trade and commerce — new open- 
ings for the investment of American capital; wider scope for the active energies 
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of American young men — to more frequent glimpses of the American flag to 
voyagers over the oceans; merchant shipping multiplied manifold in the harbors 
of the world; with a navy large enough and strong enough to enforce our just 
demands and the rights of American citizens as promptly and as efficiently as 
Dewey enforced the views of the government in Manila Bay; an army large 
enough to serve the reasonable requirements of 70,000,000 of people without 
putting the administration to the risk of quick and terrible disaster in case of 
sudden war; the maintenance of our foreign diplomatic service upon a footing 
commensurate with our power and importance, so that it will no longer be 
necessary to seek for ambassadors and ministers among those only who are 
blessed with private income sufficient to maintain a proper establishment abroad 
without regard to the salary attached to the office. 

The country demands now a branch of statesmanship new to Americans — 
the proper method and measure for the control and government of colonial 
dependencies, and the adjustment of colonial interests and affairs to the in- 
terests of the home government —a field wherein partisan politics should not 
easily be allowed to enter, but where broad and enlightened State policy may 
have full scope to work out plans whereby all the blessings of essential liberty 
and twentieth-century civilization may be assured to the peoples that are to be 
under our paternal care, and reciprocal benefits may be obtained for our own 
countrymen. 

These new duties and new relations will add fresh dignity to American citi- 
zenship, will raise the sense of official and political obligation as they increase 
responsibility. They will take the people out of the treadmill rounds of domes- 
tic politics, where issues are too often artificial andfraudulent. New thoughts, 
new questions, new fields, fresh hopes, broader views, wider influence —all 
these will come, as well as troubles and disappointments and temporary failures 
and discouragements, which will but serve to call forth renewed energy and 
effort until they are finally overcome. 

This has been a year unequaled for progress and accomplishment. The hand 
of man has not fashioned nor his eye foreseen the work that has been wrought. 
Call it fate, the progress of events, providence, God, what you will — it has 
been a leading upward and on, the drawing forward by irresistible impulses of 
this people to a place at the front of the world. 

To Capt. Gridley at his post on the deck of the flagship Olympia on that 
memoroble May morning came the quiet word of command as Dewey said: 
‘*You may begin firing, Gridley.”” The guns that responded sent forth death 
and destruction, but in the light of their flashes was revealed a new hope anda 
better life for millions for whom theretofore the sun of liberty and civilization 
had never shone except through the murky clouds of semi-barbarism and super- 
stition. 

And so this nation enters upon anewera. Do not doubt that she will be 
equal to the responsibility. I believe in the capacity of Americans to govern— 
to govern themselves and to govern others. I set up no dogma of infallibility, 
but, excepting mistakes and delay and disappointment, I believe that the bound- 
less capacity and the splendid courage of America, with her high sense of 
justice, her appreciation of the rights of man, will, in the new duties placed 
upon us, work out marvelous good for the peoples that have come under our 
guardianship and greater glory for our country. 
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Justice Taney on Expansion. — The decision of 
the United States Circuit Court of Appeals, referred to in a former 
issue of this publication,’ to the general effect that the power of Con- 
gress in dealing with the territories is plenary, may possibly revive the 
professional interest in the observations of Chief Justice Taney in 
writing the opinion of the court in the Dred Scott case,? with regard to 
the power of the United States, under the constitution, to acquire out- 
lying territories, and the power of Congress in the government thereof. 
It ought to be said in this connection that the Dred Scott decision has 
never, so far as the writer is aware, been cited as authority for the 
proposition which it decided, namely, that a person of African descent, 
born within the limits of the United States, could not be a citizen of 
the United States under the constitution, in such a sense as to give 
him a right to maintain an action in a court of the United States to 
redress a wrong. In other words, the atrocious doctrine of that case 
was that we had within our limits four million people, many of them 
free and their ancestors free, who were men without acountry. A 
decision so shameful to a civiilzed people could not be endured ; it was 
quickly reversed amid the thunder of cannon, and at this day there is 
none so poor to do it reverence. While the writer has never met with 
a case where it has been cited as authority, the exuberant dicta of 
the judges who wrote opinions in it have been frequently cited. The 
court, under the presidency of Taney, as well as under the presidency 
of Marshall, had an itching to go outside the record whenever a plaus- 
ible opportunity presented itself, and deliver homilies upon great con- 
stitutional questions. Such seems to have been the case here. Never- 
theless, the character of Chief Justice Taney was such that his views 
on a question which is now earnestly pressing upon the American peo- 
ple for solution are entitled to weight, even though rendered in the 
Dred Scott decision. While we may not assent to all his reasoning, 
his conclusion that Congress cannot govern the Territories outside of 
the Constitution, or in disregard of those fundamental rights guaran- 
teed by that instrument, is certainly sound, and overthrows the recent 
Pacific Coast aberration on the same subject,? which the lay press is 
still ignorantly quoting.* The following is his language : — 

This brings us to examine by what provision of the constitution the present 
Federal government, under its delegated and restricted powers, is authorized 


1 32 Am. Law Rev. 598. 4 For a later refutation of the 

2 Dred Scott v. Sandford, 19 How. Pacific Coast doctrine, see Mormon 
(U. 8.) 393, 446. Church v. United States, 136 U.S. 1. 
3 32 Am. Law Rev. 598. 44, 
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to acquire territory outside of the original limits of the United States, and what 
powers it may exercise therein over the person or property of a citizen of the 
United States, while it remains a Territory, and until it shall be admitted as one 
of the States of the Union. 

There is certainly no power given by the constitution to the Federal govern- 
ment to establish or maintain colonies bordering on the United States or ata 
distance, to be ruled and governed at its own pleasure; nor to enlarge its terri- 
torial limits in any way, except by the admission of new States. That poweris 
plainly given; and if a new State is admitted, it needs no further legislation 
by Congress, because the constitution itself defines the relative rights and 
powers, and duties of the States, and the citizen of the State and the Federal 
government. But no power is given to acquire a Territory to be held and 
governed permanently in that character. 

And indeed the power exercised by Congress to acquire territory and estab- 
lish a government there, according to its own unlimited discretion, was viewed 
with great jealousy by the leading statesmen of the day. And inthe Federal- 
ist! written by Mr. Madison, he speaks of the acquisition of the North- 
western Territory by the Confederated States, by the cession from Virginia, and 
the establishment of a government there, as an exercise of power not warranted 
by the Articles of Confederation, and dangerous to the liberties of the people. 
And he urges the adoption of the constitution as a security and safeguard 
against such an exercise of power. 

We do not mean, however, to question the power of Congress in this 
respect. The power to expand the territory of the United States by the 
admission of new States is plainly given; and in the construction of this power 
by all the departments of the government, it has been held to authorize the 
acquisition of territory, not fit for admission at the time, but to be admitted as 
soon as its population and situation would entitle it to admission. It is 
acquired to become a State, and not to be held as a colony and governed by 
Congress with absolute authority; and as the propriety of admitting a new 
State is committed to the sound discretion of Congress, the power to acquire 
territory for that purpose, to be held by the United States until it is in a suit- 
able condition to become a State upon an equal footing with the other States 
must rest upon the same discretion. It is a question for the political depart- 
ment of the government, and not the judicial; and whatever the political 
department of the government shall recognize as within the limits of the United 
States, the judicial department is also bound to recognize, and to administer 
in it the laws of the United States, so far as they apply, and to maintain in the 
Territory the authority and rights of the government, and also the personal 
rights and rights of property of individual citizens, as secured by the consti- 
tution. All we mean to say on this point is that, as there is no express regu- 
lation in the constitution defining the power which the general government 
may exercise over the person or property of a citizen in a Territory thus 
acquired, the court must necessarily look to the provisions and principles of the 
constitution, and its distribution of powers, for the rules and principles by 
which its decision must be governed. 


Taking this rule to guide us, it may be safely assumed that citizens of the 
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United States who migrate to a Territory belonging to the people of the United 
States, cannot be ruled as mere colonists, dependent upon the will of the 
general government, and to be governed by any laws it may think proper to 
impose. The principle upon which our governments rest and upon which 
alone they continue to exist, is the union of States, sovereign and independent 
within their own limits in their internal and domestic concerns, and bound 
together as one people by a general government, possessing certain enumer- 
ated and restricted powers, delegated to it by the people of the several States, 
and exercising supreme authority within the scope of the powers granted to it, 
throughout the dominion of the United States. A power therefore in the gen- 
eral government to obtain and hold colonies and dependent territories, over 
which they might legislate without restriction, would be inconsistent with its 
own existence in its present form. Whatever it acquires, it acquires for the 
benefit of the people of the several States who created it. It is their trustee 
acting for them, and charged with the duty of promoting the interests of the 
whole people of the Union in the exercise of the powers specifically granted. 

At the time when the Territory in question was obtained by cession from 
France, it contained no population fit to be associated together and admitted 
as a State; and it therefore was absolutely necessary to hold possession of it 
as a Territory belonging to the United States, until it was settled and inhab- 
ited by a civilized community capable of self-government, and in a condition 
to be admitted on equal terms with the other States as a member of the 
Union. But, as we have before said, it was acquired by the general govern- 
ment, as the representative and trustee of the people of the United States, and 
it must therefore be held in that character for their common and equal benefit; 
for it was the people of the several States, acting through their agent and 
representative, the Federal government, who in fact acquired the Territory in 
question, and the government holds it for their common use until it shall be 
associated with the other States as a member of the Union. 

But until that time arrives it is undoubtedly necessary that some govern- 
ment should be established, in order to organize society and to protect the 
inhabitants in their persons and property; and as the people of the United 
States could act in the matter only through the government which represented 
them, and through which they spoke and acted when the Territory was obtained, 
it was not only within the scope of its powers, but it was its duty to pass such 
laws and establish such a government as would enable those by whose author- 
ity they acted to reap the advantage anticipated from its acquisition, and to 
gather there a population which would enable it to assume the position to which 
it was destined among the States of the Union. The power to acquire neces- 
sarily carries with it the power to preserve and apply to the purposes for which 
it was acquired. The form of government to be established necessarily rested 
in the discretion of Congress. It was their duty to establish the one that would 
be best suited to the protection and security of the citizens of the United 
States, and other inhabitants who might be authorized to take up their abode 
there, and that must always depend upon the existing condition of the Territory, 
as to the number and character of its inhabitants, and their situation in the 
Territory. In some cases a government consisting of persons appointed by the 
Federal government would best subserve the interests of the Territory, when 
the inhabitants were few and scattered and new to one another. In other 
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instances, it would be more advisable to commit the powers of self-government 
to the people who had settled in the Territory, as being the most competent to 
determine what was best for their own interests. But some form of civyij] 
authority would be absolutely necessary to organize and preserve a civilized 
society and prepare it to become a State; and what is the best form must 
always depend upon the condition of the Territory at the time, and the choice 
of the mode must depend upon the exercise of a discretionary power by Con- 
gress, acting within the scope of its constitutional authority, and not infringing 
upon the rights of person or rights of property of the citizen who might go 
there to reside, or for any other lawful purpose. It was acquired by the exer- 
cise of this discretion, and it must be held and governed in like manner, until 
it is fitted to be a State. 

But the power of Congress over the person or property of a citizen can never 
be a mere discretionary power under our constitution and form of government. 
The powers of the government and the rights and privileges of the citizen are 
regulated and plainly defined by the constitution itself. And when the Terri- 
tory becomes a part of the United States, the Federal government enters into 
possession in the character impressed upon it by those who created it. It 
enters upon it with its powers over the citizen strictly defined and limited by 
the constitution, from which it derives its own existence, and by virtue of 
which alone it continues to exist and act as a government and sovereignty. It 
has no power of any kind beyond it; and it cannot, when it enters a Territory 
of the United States, put off its character and assume discretionary or despotic 
powers which the constitution has denied it. It cannot create for itseif a new 
character separated from the citizens of the United States, and the duties it 
owes them under the provisions of the constitution. The Territory being a 
part of the United States, the government and the citizen both enter it under 
the authority of the constitution with their respective rights defined and marked 
out; and the Federal government can exercise no power over his person or 
property, beyond what that instrument confers, nor lawfully deny any right 
which it has reserved. 

A reference to a few of the provisions of the constitution will illustrate this 
proposition. 

For example, no one, we presume, will contend that Congress can make any 
law in a Territory respecting the establishment of religion, or the free exercise 
thereof, or abridging the freedom of speech or of the press, or the right of the 
people of the Territory peaceably to assemble and to petition the government 
for the redress of grievances. 

Nor can Congress deny to the people the right to keep and bear arms, nor 
the right to trial by jury, nor compel any one to be a witness against himself in 
a criminal proceeding. 

These powers and others, in relation to the rights of person, which it is not 
necessary here to enumerate, are, in express and positive terms, denied to the 
general government; and the rights of private property have been guarded with 
equal care. Thus the rights of property are united with the rights of person 
and placed on the same ground by the fifth amendment to the constitution, which 
provides that no person shall be deprived of life, liberty and property without due 
process of law. And an act of Congress which deprived a citizen of the United 
States of his liberty or property, merely because he came himself or brought 
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his property into a particular Territory of the United States, and who had com- 
mitted no offense against the laws, could hardly be dignified with the name of 
due process of law. 

So, too, it will hardly be contended that Congress could by law quarter a 
soldier in a house in a Territory without the consent of the owner in time of 
peace; nor in time of war but in a manner prescribed by law. Nor could they 
by law forfeit the property of a citizen in a Territory who was convicted of 
treason for a longer period than the life of the person convicted; nor take 
private property for public use without just compensation. 

The powers over person and property of which we speak are not only not 
granted to Congress, but are in express terms denied, and they are forbidden 
to exercise them. And this prohibition is not confined to the States, but the 
words are general and extend to the whole Territory over which the constitu- 
tion gives it power to legislate, including those portions of it remaining under 
territorial government, as well as that covered by the States. It is a total 
absence of power everywhere within the dominion of the United States, and 
places the citizens of the Territory, so far as these rights are concerned, on the 
same footing with the citizens of the States, and guards them as firmly and 
plainly against any inroads which the general government might attempt, 
under the plea of implied or incidental powers. And if Congress itself cannot 
do this —if it is beyond the powers conferred on the Federal government — it 
will be admitted, we presume, that it could not authorize a territorial govern- 
meut to exercise them. It could confer no power on any local government, 
established by its authority, to violate the provisions of the constitution. 


Tue ELement oF MAtice In THE Law or Torts. — The decision of 
the House of Lords in Allen v. Flood,! reviewed in a former number 
of this magazine, has called forth a great deal of discusion of this 
very interesting and important subject. A paper on this question of 
more than fifty printed pages was read before the American Bar Asso- 
ciation at its last session in August, by L. C. Krauthoff, Esq., of Kan- 
sas City, Missouri. Mr. Krauthoff concurs in the view of the majority 
of the House of Lords, which, roughly speaking, is that the element 
of motive ought so far to be eliminated from the law of torts as to 
result in the rule that when a man has a legal right to do an act with a 
good motive, he shall not be obliged to pay damages for doing it with 
a bad motive. Another exhaustive paper on the same subject was read 
before the New York State Bar Association at its last session, by W. 
A. Purrington, of the Bar of New York City. The decision in Allen 
against Flood, although it was the decision of a decisive minority of 
the English judges who participated from first to last in the considera- 
tion of the question, has met with the distinct approval of Sir Frederic 


1 82 Am. Law Rev. 463. 
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Pollock; but it ought to be said, in considering the value of his 
approval, that he is a theorist and a civilian. 

The element of motive can no more be eliminated from the civil law of 
torts than it can be be eliminated from the law of crimes. A thousand 
such decisions as that rendered in the case of Allen against Flood could 
not accomplish such aresult. The argument that it presents an element 
of uncertainty in jury trials is an argument that may be made with even 
greater force in criminal cases. In a civil trial, property or money, and 
property or money of a limited amount too, is at stake. In a criminal 
trial, at least in cases of treason and murder, life isatstake. It is trea- 
son to give aid and comfort to the public enemy. But how often is it 
innocently done? How often is it done under compulsion? In both 
cases it is done without the mens rea, the criminal motive ; and the actor 
is innocent, and a jury is allowed soto say. The whole gist of the 
offense of murder is malice. A homicide may be committed under 
circumstances which make it justifiable, which make it excusable, which 
make it a mere act of misfortune, or an act to which some punishment 
will be affixed on the ground of negligence; but in all these cases the 
motive is wanting —the malice is not present—the mental condi- 
tion which makes the crime is absent, and there isno murder. It would 
shock the sense of justice of mankind to punish the act in every case 
and disregard the motive. It is only in very early and low stages of 
human development, the act is punished without any regard to the 
motive. 

Let us apply these ideas in civil cases that can be imagined. Let 
us, for example, try to eliminate the question of motive from the law of 
nuisance. A man may make a smoke, or a noise, or a vibration of 
machinery, which greatly incommodes his neighbor, and even injures 
his health; but yet, in large cities or in populous manufacturing dis- 
tricts, this is permitted for the public benefit which springs out of 
prosperous trade. In other words, it is permitted because the public 
benefits accruing from it, the giving of employment to great numbers 
of people let us say, greatly overbalance the private inconvenience. 
But suppose a man desires merely to annoy his contiguous neighbor, 
and with that motive alone runs a machine in his own building which 
causes a constant vibration of the building of his neighbor. Suppose 
that he unnecessarily causes a noisome smoke to be emitted from the 
chimneys of his own building without carrying on there any manufac- 
ture or other employment, his mere purpose being to annoy his neigh- 
bor. Suppose, for such a purpose alone, he unnecessarily creates a 
stench in a neighborhood, such as an establishment for the rendering 
of the carcasses of dead animals would create, and in a place where 


suc 

hee 

me 

pe! 

ot 

lan 

su 

fo 

al 

Pp 

H 

b 

] 

( 

1 
wii 


NOTES. 907 


such an establishment would be tolerated on the ground of the public 
health or the public interest. Suppose he creates such a stench for the 
mere purpose of annoying his neighbors, or some of them, or of com- 
pelling them to surrender some rights of property which they will not 
otherwise surrender. Is it to be said that the principles of the common 
law, which are necessarily founded in justice and right, will sanction 
such misconduct by withdrawing from the parties injured any action 
for damages for the injury? 

Let us take an infamous case, the monument of which can be seen 
any day upon the top of Knob Hill in San Francisco, when a rich and 
powerful man wanted to build a palatial residence on the top of Knob 
Hill. There was an undertaker who had a small lot within the tract 
which this multi-millionaire desired to purchase. Now, the undertaker 
had both the legal and the moral right to demand a good price for his 
lot, and to refuse to sell it unless the price was paid. This he did. 
Because the multi-millionaire could not or would not buy the lot, he 
exercised the right which the barbarism of the common law has con- 
ceded to landowners —the right to erect a wall on his own land so as 
to surround the small lot of the undertaker with a wall, let us say 
twenty feet high — so high as to shut out light and prospect from that 
lot and render it worthless. And there that erection stands, a monu- 
ment to the doctrine of Allen v. Flood, which in that respect was held 
to be the doctrine of the common law by the judiciary of California. 
Will any fair-minded man say that such ought to be the law? Will 
any fair-minded man say that one proprietor has a right to build on 
his own land, and surround another man’s property, out of mere 
malice, so high as utterly to destroy the value of the land of the other 
proprietor? No rule of law can maintain a foothold which is so 
opposed to natural justice, and which so outrages the conscience of 
mankind. 


Mr. Wesster’s CELEBRATED DEFINITION OF THE ‘‘ LAW OF THE 
Lanp.’’— The definition given by Daniel Webster, in his celebrated 
argument before the Supreme Court of the United States, in the Dart- 
mouth College case, of the phrase, ‘‘ Law of the Land,’’ has had the 
distinction of being quoted by judges in many subsequent cases, even in 
the Supreme Court of the United States.! 


1 See, for example, Beckwith v. (dissenting opinion of the same jus- 
Bean, 98 U. S. 266, 295 (dissenting tice); Horey v. Elliott, 167 U. S. 409, 
opinion of Mr. Justice Field); Sink- 418 (opinion of the court by Mr. 
ing Fund Cases, 99 U. S. 700, 765-766 Justice White); The Worthington, 19 
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It is doubtful whether such a spontaneous tribute was ever, before or 


since, paid by the judicial bench to an advocate. 


It is the more re- 


markable that these are not contemporary utterances — not reflectiong 
of the glamor of Mr. Webster’s great popularity while he lived. These 
echoes of approval continue to greet the soul of Mr. Webster, although 
he has passed from this earthly scene for nearly half a century. Nor 


Fed. Rep. 836, 840-841 (opinion by Mr. 
District Judge Brown, now Mr. Justice 
Brown, of the Supreme Court of the 
United States); State v. Walruff, 26 
Fed. Rep. 178, 199 (opinion by Mr. 
Circuit Judge Brewer, now Mr. Justice 
Brewer, of the Supreme Court of the 
United States); Railroad Tax Cases, 
13 Fed. Rep. 722, 765, per Sawyer, J.; 
s.c. 8 Sawy. (U. S.) 238, 291; Hoover 
v. McChesney, 81 Fed Rep. 472, 481; 
Ziegler v. South &c. R. Co., 58 Ala. 
594, 598; Kalloch v. Superior Court, 
56 Cal. 229, 238; Re Lowrie, 8 Colo. 
499, 513; s.c. 54 Am. Rep. 558, 568- 
569; Denver &c. R. Co. v. Outcalt, 2 
Colo. App. 395, 401; Wilson v. Balti- 
more &c. R. Co., 5 Del. Ch. 524, 536; 
People v. Hoffman, 116 Il. 587, 625 (in 
the dissenting opinion of Schofield, 
J.); Campbell v. Dwiggins, 83 Ind. 
473, 482; Mason v. Messenger, 17 Iowa, 
261, 267; Re Petrie, 1 Kan. App. 184, 
192; Louisville v. Cochran, 82 Ky. 15, 
32-33 (holding that an act prescribing 
rules of evidence in an action to re- 
cover back taxes by a munici- 
pal corporation is unconstitutional) ; 
State v. Bott, 31 La. An. 663, 667; 
8c. 33 Am. Rep. 224, 228-229; Re 
Cross, 38 La. An. 523, 524; Beds- 
worth v. Bowman, 104 Mo. 44, 50 
(holding that a married woman’s sepa- 
rate estate cannot be charged without 
her being a party to the proceeding) ; 
Chauvin v. Valiton, 8 Mont. 451’ 460 
(holding that a statute authorizing the 
summary seizure of a chattel for non- 
payment of a license tax is unconsti- 
tutional—a bad decision, because 
summary seizures for nonpayment of 


taxes have always been recognized 
and upheld); McGavock v. Omaha, 40 
Neb. 64, 76 (holding that ‘‘ due pro- 
cess of law requires notice, hearing 
and judgment ’’); Stuart v. Palmer, 74 
N. Y. 183, 191; s. c. 30 Am. Rep. 289, 
294; Toledo Bank v. Toledo, 1 Oh. St. 


.622, 690; State v. Starling, 15 Rich. 


L. (S. C.) 120, 126-127; State », 
Staten, 6 Coldw. (Tenn.) 233, 244-245; 
Peerce v. Kitzmiller, 19 W. Va. 564, 
578; Hall v. Webb, 21 W. Va. 318, 325- 
326. As to what is and what is not 
*¢due process of law’’ and the “law 
of the land,’’ see Stoudenmire »v. 
Brown, 48 Ala. 699, 708; Davis v. 
Minge, 56 Ala. 121, 124, 126; Hoke ». 
Henderson, 4 Dev. L. (N. C.), 1, 13; 
James v. Reynolds, 2 Tex. 250, 252; 
Murray v. Hoboken &c. Co., 18 How. 
(U. S.) 272, 276, 282; Huber v. Reily, 
53 Pa. St. 112, 117; People v. Super- 
visors, 70 N. Y. 228, 234; Rowan v. 
State, 30 Wis. 129, 146, 147, 148-158; 
State v. Bott, 31 La. An. 663, 667; s. c. 
33 Am. Rep. 224, 228-229 (holding 
that a State statute authorizing police 
juries to prohibit the sale of intoxi- 
cating liquors on Sunday is a “ law of 
the land’’ and valid); Re Ross, 38 La. 
An, 523 (holding that a hearing in 
court is not in all cases necessary to 
** due process of law,”’’ but that an ex- 
amination out of coyrt in compliance 
with a statute resulting in the confine- 
ment of the prisoner examined in an 
insane asylum is ‘*due process of 
law).”? “‘ The clause, by the law of the 
land, in effect affirms the right of trial 
according to the process and proceed- 
ings of the common law;” 8 Story on 
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are they found merely in the dicta of judges of Mr. Webster’s school 
of political thought and action; they are equally found in judicial opin- 
ions delivered by judges of the opposite school, and of opposing polit- 
ical tendencies. They are found in judicial opinions emanating from 
jurisdictions in every part of our country, and at every period of time 
since that celebrated case was argued. 

This part of Mr. Webster’s argument, as given in the official report 
of the case, was as follows: ‘‘ By the law of the land is most clearly 
intended the general law; a law which hears before it condemns; which 
proceeds upon inquiry and renders judgment only after trial. The 
meaning is that every citizen shall hold his life, liberty, property and 
immunities under the protection of the general rules which govern 
society.. Everything which may pass under the form of an enactment 
is not, therefore, to be considered the law of the land. If this were so, 
acts of attainder, bills of pains and penalties, acts of confiscation, acts 
reversing judgments, and acts directly transferring one man’s estate 
to another, legislative judgments, decrees, and forfeitures in all pos- 
sible forms, would be the Jaw of the land. Such a strange construc- 
tion would render constitutional provisions of the highest importance 
completely inoperative and void. It would tend directly to establish 
the union of all powers in the legislature. There would be no general 
permanent law for courts to administer, or for men to live under. 
The administration of justice would be an empty form, an idle 
ceremony. Judges would sit to execute legislative judgments and 
decrees; not to declare the law, or to administer the justice of the 
country.’’ 


Tue STRUGGLE IN New YorK FOR THE INDEPENDENCE OF THE JUDI- 
CIARY FROM THE CONTROL OF THE Party ‘‘ Boss.’’ — Elsewhere we 
print a revised version of one of the most remarkable speeches which 


the Constitution, § 1783; quoted with 
approval in Saco v. Wentworth, 37 
Me. 165, 172: s.c. 58 Am. Dec. 786, 
788; citing also the Dartmouth College 
case. It means a general law, binding 
upon every member of the community; 
Catron, J., in Vanzant v. Waddel, 2 
Yerg. (Tenn.) 260, 270. See also 
Watts v. Holland, 56 Tex. 54, 60; 
Higbee v. Higbee, 4 Utah, 19, 32 
(holding that the granting of divorces 
was not a rightful exercise of terri- 
torial legislation under § 1851 of the 


Revised Statutes of the United States). 
It was also quoted in the dissenting 
opinion of Faircloth, C. J., of the 
Supreme Court of North Carolina, in 
which he questioned the power of the 
legislature of North Carolina to pro- 
vide for the removal of a railroad 
commissioner, on the ground that he 
was a judicial officer. Caldwell v. 
Wilson, 21 N. C. 425, 477, 478. 

1 Dartmouth College v. Woodward, 
4 Wheat. (U. S.) 518, 581-582. 
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has been delivered at any recent period in this country,— the speech of 
the celebrated orator, W. Bourke Cockran, at a meeting called by the 
Bar Association of New York City, to protest against the attempt of 
Mr. Croker, the ‘‘ boss’’ of the Democratic party of that city, to sub- 
ject the judges to his will by refusing to renominate them because they 
may have incurred, in their judicial action, his displeasure. Neither 
the reading of this address in cold type, nor any description which can 
be given of it, can convey an adequate idea of its power to one whose 
misfortune it was not to hear it. The weather was most unpropitious; 
a great storm was raging; the rain descended in torrents, almost in 
sheets. Notwithstanding this, great numbers were turned away; the 
great hall, which seats eight thousand people, was packed to suffoca- 
tion, and there was not standing room. Other speeches were delivered 
by eminent lawyers of Mr. Croker’s-own party, by James C. Carter, 
William B. Hornblower and others; and these were heard with deep 
and respectful attention. But the audience waited with eager expecta- 
tion for the form and voice of Mr. Cockran. As he was ill, he obtained 
permission to speak before his turn came onthe programme. When he 
arose it was apparent that he was, compared with his usual self, ill and 
out of voice. Nevertheless he seemed to gather in his ancient strength 
from some unknown source. His effort increased in power until it became 
almost terrific. His possession of his audience was absolute. Under his 
climaxes the vast audience swayed to and fro like the tides of the 
ocean. The theme was a great one, and was worthy of such an 
orator. The question was whether the party ‘‘ boss,’’ having laid his 
hands upon every other institution in the State, shall be permitted to 
lay hold of the judiciary, and thrust it into the slums of party politics, 
and subject it to partisan control — to the one-man power of the party 
‘**boss.’’ The question was not a local one. Next to London, New 
York is the greatest city in the world. Its present population is about 
3,350,000, more than one-half the entire population of the State of 
New York, and New York is the most populous State in the Union. 
Such a struggle, on a theater so distinguished, must have arrested the 
attention of the whole country; but the evil against which the struggle 
was directed is by no means confined to the American metropolis. 
Under the tyranny of the party ‘‘ boss,’’ an elective judiciary has been 
degraded and made subservient to partisan influences, not only in New 
York, but in Chicago, in St. Louis, in Cincinnati, in San Francisco, 
and probably in every considerable city of the Union. Men have been 
foisted uponthe bench whom the bar would never have dreamed of select- 
ing for judicial positions; men of low character, of low standing in the 
legal profession; deficient at once in learning and in probity. Before 
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such a degraded judiciary it has come to be the common understanding 
that the law is practiced with what is called, a ‘‘ pull.’’ Integrity and 
learning go for nothing before such a bench. The ‘‘ shyster’’ who has 
acquired some political influence possesses more power to prosecute or 
defend actions than the lawyer whose whole life has been a record of 
study, of diligence, and of honor. If a receiver or an assignee is to 
be appointed, the appointment goes to the secret partner or nominee 
of the party ‘‘ boss;’’ if a referee is to be appointed, it goes to some 
low ‘‘ shyster’’ who is active in party politics, or to some driveling 
incompetent, who is the son or nephew of an active politician. With 
this daily spectacle before our eyes, it is idle to tell us that the judges 
who allow themselves in this way to be enslaved by party influences 
can be impartial in causes where the party ‘‘ boss,’’ or powerful poli- 
ticians of the party of the judge, are directly or indirectly interested. 

The occasion came out in this way: The regular court of nisi prius 
which possesses general jurisdiction of law and equity in the State of 
New York, is called the Supreme Court. The term of service of the jus- 
tices is fourteen years. Justice Joseph F. Daly is completing his second 
term of service making in the aggregate twenty-eight years. He is a 
Democrat in politics, a Roman Catholic in religion, ripe in experience 
and vigorous in body andmind. Although he is not to be confused with 
another eminent judge of the same name, Charles P. Daly, who served 
for some forty years upon the bench of the Court of Common Pleas of 
New York City, and who is now living in that city in venerable retire- 
ment, Justice Joseph F. Daly enjoys in an almost equal degree the 
confidence of the legal profession and of the public. He stands out as 
an able and as an absolutely pure man on a bench which, since the 
days of Barnard and Cardozo, has always been more or less tainted 
with suspicion. The Bar Association of New York City is without 
doubt the most powerful body of the kind in the world. The building 
which contains its club house and library was erected by it at a cost 
of three-quarters of a million dollars. Its attitude toward the election 
of judg:s is strictly non-partisan, and it has struggled manfully in past 
times for the purity of the bench. Its efforts prevented the re-election 
of Judge Maynard to the New York Court of Appeals a few years ago, 
through exposure of his corrupt practices when holding another office. 
This year it determined to recommend to the people of both parties in 
that part of New York City called the Borough of Manhattan, the 
names of candidates worthy of their suffrages for the three vacancies 
which were to be filled on the Supreme bench. They recommended 
Justice Joseph F. Daly, a Democrat, for re-election; Justice William 
N. Cohen, a Republican, for re-election ; and, for the third place, Mr. 
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Taft, a lawyer of distinction and one recognized by the bar as pos- 
sessed of a marked judicial temperament and as peculiarly fitted for a 
judicial office. Their recommendation was signed by nearly 3,500 
names. The Republican political convention acted upon it and nomi- 
nated the persons so recommended, — going, in the case of Justice 
Daly, to the opposite party and nominating a Democrat, thus paying a 
high tribute to his character for judicial integrity and impartiality. 
The Democratic convention, on the other hand, declined to renominate 
Justice Daly; but nominated in his place a man whose name we will 
not mention, whose standing at the bar has always been low, and who 
is described in resolutions of the Bar Association denouncing the nom- 
ination, as a man of low moral character. After both conventions had 
done their work, a committee appointed by the Republican convention 
waited upon Justice Daly at the Lawyers’ Club, and officially notified 
him of his nomination by the convention of the political party to which 
he had all his life been opposed. In response to this notification Mr. 
Justice Daly made the following noble speech: — 


I need hardly say that I feel greatly honored by the nomination for Justice 
of the Supreme Court tendered me by the Republican party of this county, and 
particularly by the terms in which it is offered. The words of approval of my 
judicial record have been such as to move medeeply. Coming, as this nomina- 
tion does, close upon the magnificent expression of confidence contained in the 
address signed by thousands of the members of the bar of New York, recom- 
mending to both political parties the retention upon the bench of experienced 
judges, it seems to fill out the highest compliment which even the longest and 
most honorable term of judicial labor could expect. 

I desire particularly to express my sense of the patriotism which has inspired 
the action of your great political party in giving its nomination to a judge of 
the opposite political faith in order that he may continue his service upon the 
bench in response to the general desire of the bar. No words of mine can add 
luster to such a shining example of devotion to principle, and your judiciary 
convention has commended its work to all fair-minded men. And in the pres- 
ence of such unselfish regard for the best interests of the public, I feel bound 
to express my regret that the controlling power of my own party in this county 
has not been able to evince the same regard for the sacredness of the judicial 
office. 

I speak advisedly when I say that there is concerned in this coming contest 
the sanctity of the judicial office; for to assail the independence of the bench is 
to attack the most sacred institution this land can boast. 

Mad, indeed, is the brain that conceives the punishment of a just judge. No 
subterfuge can disguise the wickedness of the purpose, nor conceal the threat to 
corrupt the one thing the people most respect. No labored effort to put up 
what is called a good ticket against him can hide the true design. Itis not a 
question whether you can get lawyers as learned or men as popular to take his 
place. It is simply and solely a question whether the freedom of the judicial 
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office is assailed. The judge who has done his duty fearlessly and has been 
deaf to every consideration but justice stands for an immutable principle, and 
any nomination of candidates against him for the purpose of defeating him is 
none the less calculated to destroy the independence of the judiciary and is a 
menace to the public safety. 


The striking sentence in the above speech, ‘‘ Mad, indeed, is the 
brain that conceives the punishment of a just judge,’’ became the 
slogan of the remarkable struggle which was instituted by the bar asso- 
ciation of New York City, for the independence of the judiciary from 
‘boss’? control. As soon as the above speech of Justice Daly appeared 
in print, the newspapers, of course, interviewed Mr. Croker with refer- 
ence to the subject. He delivered himself, with a brutal frankness, of 
the following language : — 


I never asked Justice Daly to do anything for me personally or politically in 
my life. I suppose he refers to a request made of him by Tammany Hall to 
appoint Michael T. Daly, a clerk inhiscourt. Ifthat was what he meant, Tam- 
many Hall has no apology to make for the request. Justice Daly was elected by 
Tammany Hall, after he was discovered by Tammany Hall, and Tammany Hall 
had aright to expect proper consideration at his hands. 


Mr. Croker is the all-powerful ‘‘ boss’’ of Tammany Hall. His name 
is a euphemism for Tammany Hall. The meaning of the italics is that 
judges nominated by the Democratic conventions in New York City 
must remember, when they ascend the bench, that Mr. Croker has the 
right to expect ‘‘ proper consideration ’’ at their hands. The offense 
committed by Mr. Justice Daly and above narrated by Mr. Croker, 
consisted in nothing else than in refusing to turn out of the office of 
clerk of his court an incumbent who had formerly filled with honor 
and credit the office of Judge of the Superior Court of New York 
City, and to appoint in his stead a political ' ‘mmer, at the dictation 
of he most odious and corrupt political organization that has ever 
existed in America—in other words, at the dictation of the 
‘*boss’’ of that organization. But he was also guilty of another 
offense, which was nothing less than the offense of refusing to vote to 
remove the appointed place for making judicial sales from the Real 
Estate Exchange to a basement — formerly a saloon — now occupied 
as an auction room by Mr. Croker and his business partner — thus 
giving them a ‘‘ rake-off’’ in the sales of estates belonging beneficially 
to creditors, to widows and to orphans. What other like offenses he 
may have committed against Mr. Croker in the upright conduct of his 
high office have not been disclosed to the public. 

The result was foreseen. The Australian ballot system makes inde- 
pendent voting more difficult. The inhabitants of great cities, taken 
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en masse, are wanting in civic virtue and unfit for self-govern- 
ment. The Republican judicial ticket was defeated by about 60,000 
majority. Judge Daly ran only about 9,000 ahead of that ticket. The 
man ‘‘ of low character’’ who had been nominated in bis place ran very 
slightly behind the Democratic ticket. It will be fourteen years before 
he will be called upon to buy his renomination from the ‘‘ boss ”’ of his 
party. The movement to free the judiciary from the party ‘* boss”’ is 
checked, not defeated. 


‘« For Freedom’s battle, once begun, 
*¢ Bequeathed by bleeding sire to son, 
*‘ Though bafiled oft, is ever won.” 


Tue DiIsFRANCHISEMENT OF THE INHABITANTS OF GREAT CitTIEs. — Ina 
succeeding interview, Mr. Croker made a fulmination against the New 
York City Bar Association, declaring that, through the exertion of cer- 
tain leaders, it had become a partisan body; and he spoke ‘‘ of the 
necessity of a new association, which, I trust, will be speedily organized, 
one which will not permit itself to be led into the arena of politics.’ 
And at the time of this writing an attempt is actually going on in that 
city to organize a Tammany Bar Association! Then, with such judges 
as Barnard and Cardozo on the bench, the condition of honest people 
in New York would be pitiable indeed. 

In the interview last alluded to Mr. Croker did, however, do a sub- 
stantial public service, in bringing to light the question of the disfran- 
chisement through the exertions of the men who made the present 
constitution of the State of New York, of the inhabitants of the 
city of New York. This infamy is not confined to New York. 
It exists in Connecticut, in New Jersey, in Missouri, and no doubt 
in many other States. It consists in the ‘‘ hayseed’’ population 
denying to the large cities an equal representation with themselves 
in the legislature. We denounced the feature of the present constitu- 
tion of the State of Missouri again and again, which denies the city of 
St. Louis an equal representation in the senate of the State with the 
rest of the State. We denounced the rotten-borough system of New 
Jersey. Offering an apology for quoting the language of Mr. Croker, 
the following is what they did: — 


Mr. Choate, as chairman of the Constitutional Convention of 1894, and 
Elihu Root, as its chief executive, were responsible for the apportionment 
which denies the city of New York its proper legislative representation in the 
Assembly and Senate. Notwithstanding the fact that the population of the 
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Greater New York is 271,000 more than all the rest of the State, we have a 
representation of 58 out of 150 in the Assembly and 20 out of 50 in the Senate. 

One section of the constitution declares that no matter how great might be 
the increase in the population of Greater New York, its legislative representa- 
tion should never exceed one-half the total of legislative representatives in the 
State. The representation in all other States is based on population, and also 
the Congressional representation is based upon population. The apportion- 
ment did not afford the city of New York the protection from legislative inva- 
sion that it should have. If Mr. Choate and Mr. Root are so much interested 
in the prosperity and welfare of our city, they never should have permitted such 
an outrage against the people of the city. 

Section 4, Article III. of the constitution reads: “No county shall have 
more than one-third of all the senators and no two counties, or the territory 
thereof, as now organized, which are adjoining counties, or which are separa- 
ted only by public waters, shall have more than one-half of all the senators ”’ 
Root and Choate are responsible for this provision of the constitution, so unjust 
to the citizens of this city, and these are the men who now seek to dictate to 


the Democratic party its candidates for justice of the Supreme Court in this 
city.”” 


MotHer Goose SQUAWKING IN Favor OF AN INDEPENDENT JUDICI- 
ary. — The recent struggle in the city of New York to emancipate 
the elective judges from the control of the political ‘‘ boss,’’ so electri- 
fied the atmosphere that Mother Goose herself got excited, and 


squawked forth the following warnings and prophecies, none of which 
came true: — 


Old King Croke 
Was a merry old bloke 
And a merry old bloke was he. 
He sat himself down 
In his private club 
And he called for his Judges three. 
And every Judge 
Was avery fine Judge 
And a very Jine judge was he! 
** Fiddle-de-dee! Fiddle-de-dee! 
Quoth old King Croke, 
There’s none so rare 
As can compare 
With old King Croke and his Judges three! 


There was a Crooked Boss, 
He went a Crooked mile. 

To find some Crooked candidates 
Among a Crooked pile. 

If he gets his Crooked Judges, 

Why, then, he’ll have ’em all. 
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And they will dwell together 
In a little Crooked Hail. 


Three wise Judges of Gotham 
Went to sea in a bowl. 

If the bow! had been stronger 
My story had been longer. 


Dance a Judge! a diddit! 
What can his Boss do wid it 
But sit in a lap 
And give him some pap? 
Dance a Judge! a diddit! 


High diddle doubt, my candidate’s ‘ out; ”’ 

My voters are not at home. 
Perhaps if I’d saddled and bridled my tongue 
I'd have fetched my little Judge home. 


Barber, barber, ‘this ain’t fudge! ” 
How many votes kill a Judge? 
Thirty thousand — is that enough? 
Tell the poor barber it’s all a bluff? 


I had a little lawyer, no bigger than my thumb, 
I took him from his Judgeship and then I bid him come! 

I fixed him up an issue to talk it up and down. 

I put him ona railway and sent him out of town, 

I gave him one speech and a pocket full of notes, 

And I hope that he won’t Jose more than half a dozen votes. 


Mr. Justice Cooter. — We use the title which always attached to 
him from the time when his merits as a judge became known to the 
time of his death, whether on or off the bench, —a title which carried 
with it a peculiar mark of distinction. His death was not unexpected 
by his family, his friends and his professional brethren ; but the news 
of it was nevertheless received with a feeling of sadness, such as 
attends the passing away of very few lawyers, judges or professional 
men. It took place at his home at Ann Harbor, Michigan, on the 12th 
day of September. It was known that his health had been failing for 
some years. His nervous system broke down under the strain of exces- 
sive work, his brain finally collapsed entirely, and he was taken to a 
private sanitarium for treatment. There he recovered sufficiently to 
be able to realize his condition and to recognize his friends and acquaint- 
ances. He often expressed a wish that death would come. Some 
weeks before his death he relapsed into a comatose condition, after 
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which, until the time of his death, his only intelligible utterance was 
an inquiry for his eldest son. 

In attempting any estimate of his character, we labor under the 
embarrassment of speaking to an audience of his familiar acquaintances ; 
for no lawyer or judge in our country within living memory, since the 
death of Chancellor Kent, or with the possible exception of the late 
Theodore W. Dwight, has been so widely known to the rising gener- 
ation of lawyers, or held in such an affectionate veneration. This was 
due to his long service as an instructor in the law in the University of 
Michigan, an institution whose law school has always stood high and has 
been numerously attended, largely for the reason that Mr. Justice Cooley 
was one of its permanent instructors. Those who acquire their idea of 
the character of this great lawyer from the distant echoes of his fame, 
or from the reading of his commentaries, written in the most classic 
English, will conceive of him as a man built up by the finished pro- 
cesses of the universities. They will not imagine in him the son of a 
poor farmer who had fourteen children, and who was not able to give 
this boy even an academic education. They will scarcely understand 
that he had struggles and privations such as fell to the lot of the sons 
of our poor farmers who migrated to the West at an early day. They 
will not imagine the case of a young man, who, after being admitted 
to the bar, found himself unable to get a foothold and make a living in 
the practice of his profession, and who therefore abandoned it and went 
to farming. It will be hard for them to realize that so great a lawyer, 
drawn by his intellectual inclinations from the plow, should have be- 
come the editor of a country newspaper and a local politician. He 
had his days of toil and bitterness, and they were long and peculiarly 
trying to his sensitive nature; and the ashen crust which he ate was 
unpalatable indeed. He settled at one time in Toledo, Ohio, and there 
ran for the office of judge and was defeated. He went back to Michi- 
gan, and prepared a digest of the then few decisions of the Supreme 
Court of that State. He was made its reporter, and, a vacancy hap- 
pening upon its bench, by the death of Judge Manning, he succeeded 
to the office on Janury 1, 1865, at the age of forty. Then his judicial 
talents shone out, and he held the office by successive elections until 
the year 1885. 

The numerous judicial opinions which he wrote during that period 
are in every respect models; they have been rarely equaled, never sur- 
passed by English or American judges. His temperament was always 
judicial; his: ideals were lofty; his intelligence was alert. He ap- 
proached every question submitted to him for decision with a sincere 
desire to arrive at legal truth —to do justice according to law. His 
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tendencies as a judge were mid-way: he was neither ultra-conservative 
nor ultra-radical. He was not a judge to cling with a fetish pertinacity 
to a wornout and putrid principle of law; nor would he endanger 
the symmetry of our common law by thrusting forward new and start- 
ling innovations. His great knowledge of that law, of the processes of 
its growth and of its present condition, enabled him to see that, like 
everything else which grows soundly, it must grow slowly, and that 
changes must not be introduced in it until their necessity has been made 
perfectly clear. That he is personally known to some lawyer in almost 
every village and hamlet of the United States, may be said without 
much exaggeration. He was intellectually known to every judge and 
lawyer in the United States who may claim to have the sparest possible 
knowledge of the literature of his profession. 

His fame will rest chiefly upon his treatise on ‘‘ Constitutional Limit- 
ations,’’ which, always kept within the limits of one volume, went 
through six editions. Next in importance to this was his treatise on the 
Law of Torts in one volume, restrained within a narrow compass, but 
giving the whole substance of our Anglo-American law upon that great 
title with the greatest clearness and accuracy. As a legal treatise, it 
is a model so perfect that it might be compared to a piece of ancient 
statuary. His edition of Blackstone’s Commentaries has been one of 
the standard editions of that great work; and it was said that, notwith- 
standing the severity of his other intellectual labors, he made it a prac- 
tice to read those commentaries through once a year. He was also 
the editor of Mr. Justice Story’s Commentaries on the Constitution of 
the United States, — a work which, unless greatly edited and added to, 
is practically obsolete, owing to the developments in our constitutional 
exposition which have taken place since that eminent commentator 
wrote. Mr. Justice Cooley also wrote a book on the law of Taxation. 
This was a statutory subject and, except in so far as it involved con- 
stitutional principles, was not a fit subject for the employment of his 
learning and talents. The work was not as successful, and never 
acquired the same reputation as his other works. He also prepared a 
manual for the instruction of law students, entitled, ‘‘ General Princi- 
ples of Constitutional Law in the United States,”” and was the author 
of a work entitled, ‘‘ Michigan, a History of its Government,’’ etc. 

On the Supreme bench of Michigan he was singularly fortunate in his 
associates. The court was composed of four judges, and his three 
colleagues, Graves, Campbell and Christiancy, were all great lawyers 
and great judges. He could lean upon them in the solution of difficult 
questions, and they upon him. Those four men raised the fame of the 
Supreme Court of Michigan throughout the Union. They placed it in 
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the very first rank of American State courts; they made the reports 
of its decisions everywhere sought after. We doubt whether the 
court, as it then existed, had an equal among American State courts 
outside of Massachusetts, unless it could be found in the Supreme 
Court of Alabama, long the ranking court in the South. 

Mr. Justice Cooley was never physically strong. He was tall and 
slender, and his neck was small andlong. His voice was thin and weak, 
like thatof a woman. When he began to speak to an audience the gen- 
eral effect was disappointing; it was not until his ideas began to take 
hold of his listeners that the greatness of his intellect shone out. A 
very judicious estimate of his character as a judge and commentator is 
furnished by an obituary notice, evidently written by a competent 
lawyer, which appeared in the New York Evening Post on the day of 
his death : — 


For the thirty years succeeding the war, from 1865 on, there was, perhaps, 
no lawyer in the United States so universally conceded to be of the first rank, as 
Judge Cooley. We do not remember to have heard his pre-eminence as a 
judge and commentator questioned even in private. Nor was there ever any 
question of the field in which his abilities lay. He was the first authority in 
the United Stutes, and consequently in the world, on the whole class of topics 
which come under the head of constitutional construction, and especially con- 
stitutional limitation of legislative powers. In other countries the decision of 
such matters have not been made to turn on the precise force to be given to the 
phraseology of written constitutions, and in them such a career as Judge 
Cooley’s would have been impossible. In the United States the most important 
questions of government and private right may come before the courts in the 
form of disputes, about ‘‘the meaning of a word in the dictionary.’”’ Hence, 
questions of interpretation and construction — what a civilian would call her- 
meneutics — have had for the ablest American lawyers great fascination. 
Whatever may be thought of the advantages and disadvantages of the system, 
it forms the web and woof of our legal fabric, and unless the whole character 
of our government is changed is likely to remain such. In our time, it has 
been given additional importance by the adoption in the various States of a 
host of new constitutional provisions designed to impose new limitations upon 
the Legislature, provisions which have brought into view, especially in the 
newer States, points of law affecting life, liberty, property, contract, and politi- 
cal right, in other words, the very basis of society itself, of which Marshall and 
Story and Kent never dreamed. If any judge of our day could bear comparison 
with these great predecessors, it was undoubtedly Judge Cooley. 

The State of Michigan has been exceptionally fortunate in its Supreme 
bench, and the fact is in great measure due to Judge Cooley. He, with Judge 
Christiancy and Judge Campbell, both men of unusual ability, made the court 
strong and respected; if the elective system commonly produced such courts, 
it would be little criticised. These three judges were all leaders of the bar, 
and the case really proves what the whole history of the bar proves — that it 
is only leaders of the bar, or men thoroughly trained in the practical examina- 
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tion of legal questions, who ever make judges of the first rank. Had the elec- 
tive system elsewhere brought such men on to the bench, as it did through a 
happy combination of accidents, in Michigan, it would have made its way 
throughout the world. 

He came to the bench as a comparatively young man, but his enormous 
industry had already made him a master in the law. Brought up under the old 
common: law system, he was, first and last, accurate; while his precision was 
matched by his clearness and by his power of seeing the general in the particu- 
lar, of detecting and weighing resemblances and analogies. Whether those 
who selected him for the office suspected it may well be doubted, but he was 
already at the age of forty, and without judicial experience, a mature, authori- 
tative, and systematic judge, with a comprehensive insight into the principles 
governing a very intricate constitutional machine and gifted with that distinc- 
tion of mind in which one critic will see only great common sense, illuminated 
with learning, and another perhaps positive genius. 

Whatever it be called, the qualities of his mind, as shown in his opinions, 
were ripe when he took his seat on the bench. Any one who will take the 
trouble to look at his judgments in the People v. Blodgett, and the People v. 
Mahaney, delivered in 1865 and reported in the thirteenth volume of Michigan 
Reports, will find in them the nature and lucid rationality of a veteran. They 
are both good illustrations of the work of a great interpreter of a written con- 
stitution, who never forgets in his subtlety that however artificially formulated, 
law is always a matter of substance. In the first of them he points out, with- 
out citing a case — a circumstance constantly overlooked in the construction of 
constitutions — that ‘‘ the light to be derived from an examination of the pro- 
ceedings of constitutional conventions on such questions is commonly vague 
and inconclusive, and not to be allowed in any case to control the meaning of 
unambiguous terms,”* and states the reason to be that when the words are on 
their face free from doubt, the people, who, by their final vote, adopt it, must 
be supposed to have voted for it as it stood, and ‘*‘ without troubling themselves 
with the considerations of the accidental circumstances ”’ that may have brought 
it to the present form. In the second, in which an act was attacked as vio- 
lating the fundamental principle that taxation and representation must go 
together, he disposes of the. difficulty in a few words by showing that the 
maxim does not mean that those who are to pay a tax must alone be consulted 
in its assessment. If he did, he adds, ‘* we should find it violated at every turn 
in our system.”’ 

Where does this law come from? No doubt precedents may be found by the 
dozen, but it was his secure grasp of the principles of law, and not an accumu- 
lation of precedents stored in his memory, which made him confident of suc! 
conclusions without ransacking his books. His great work on ‘ Constitutional 
Limitations,’’ a subject developed by him and made his own, and his hand-book 
on ‘‘ Constitutional Law,”’’ constitute the chief substantial addition to American 
constitutional law made in our time. Without studying the former, no one can 
possibly understand the development of our legal institutions, especially as they 
affect the guarantors of private right during the last half century. Among 
contemporary writers we should be tempted to compare him with the late John 
Norton Pomeroy, but it would be only in the rank and quality of their minds, 
for their talents attracted them to different fields. 
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THE JupGEs AND THE Party ‘‘ Boss”? m Cincinnati. — While the 
struggle in New York City for the independence of the judges from the 
control of the party boss was going on, and the papers of that city of 
the better class were lending their utmost aid to the movement, a writer 
from Cincinnati, signing the initials ‘‘ A. J. F.’’ sent the following com- 
munication to the New York Eveniny Post : — 


The members of the bar of Cincinnati have read with interest the accounts 
of meetings in New York held to protest against the selection of candidates for 
the bench who are utterly unfit to assume judicial responsibilities. We are 
confronted by precisely the same condition here. At the county Republican 
convention, a few weeks ago, the local boss had no difficulty in “‘ turning down ”’ 
one of the present judges, whose term expires in December, for the simple 
reason that the latter, having previously been found guilty of insubordination, 
had not been able to make his peace. It happens that the judge in question, 
though a young man, has proved himself a conscientious and painstaking 
judge — a man who, in point of personal honesty and dignity of bearing, has 
the confidence of the bar and of the people. In his stead was placed a man 
whose integrity as a lawyer, and whose knowledge of the law “ as a science,” 
the leading lawyers of the city have had occasion to question. His mate on the 
ballot is to be another of the retiring judges, whom the lawyers in both parties 
are very anxious to have re-elected. The bar developed a highly unusual activ- 
ity —after the nominations—in devising some plan to defeat the undesirable 
Republican candidate and to elect another man in his place, without, at the 
same time, defeating the one candidate whom they consider fit. The plan of 
placing the latter, together with another good man, on a separate independent 
ballot was not feasible, for the reason that there is a law prohibiting the 
appearance of the same name on two separate tickets; and to have the one 
acceptable Republican candidate withdraw from the regular ticket and submit 
his name to an independent ticket, would be to divide the vote and jeopardize 
his election. The only course left — which was the one adopted — was to call 
a meeting of lawyers, formulate resolutions in the shape of a petition to be 
signed by all lawyers who had the courage to sign it, and send a copy to every 
voter in the county. The resolutions, which are openly denunciatory of the 
undesirable candidate, advise the voters, without regard to party, to vote for 
that retiring Republican judge who had managed in some way or other to keep 
in the good graces of the boss, and for one Democratic candidate, who, the bar 
is sanguine, would prove a better man, at least than the objectionable Republi- 
can candidate. 

The petition has been signed by nearly all the solid men at the bar — the 
so-called kid-glove element, and even some who are not of thatelement. A 
great many men were in accord with what was contained in the petition, but 
hesitated about signing it, because they are afraid of being severely dealt with 
if the objectionable man is elected, which is extremely likely. Others despair 
of the efficacy of bar movements. Cincinnati has had them before, and they 
were not always successful. But it seems to the writer that the reason they 
are not successful is because the lawyers (enough of them), in seeking to effect 
changes, are not sufficiently earnest to go about it in the proper manner. The 
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trouble is, there is too much self-interest and apathy among the lawyers to do 
anything that requires a little public spirit. A great many of them want to 
“be something ’’ themselves. The number of young men, and even maturer 
men, who are ‘‘training’? with this boss or that political crowd is simply 
appalling. Everybody wants to be Corporation Counsel or Prosecuting Attor- 
ney or Judge — it doesn’t make much difference which; anything to acquire 
business subsequently. The pursuit of the law “as a science,”’ as the petition 
has it, or even as a dignified profession, is more and more becoming limited to 
a few. The boss in Cincinnati doesn’t have to get up a Bar Association of his 
own, as was suggested for his prototype in New York. He has men already in 
the ranks who will sign counter-petitions, as, indeed, they have done in this 
instance. But the boss is not responsible for it all. He is powerful, to be 
sure; but if the bar made itself more of a power, if it could weed out men who 
have not the slightest qualification for being members of a learned profession, 
men who have not even common honesty — and it can do that if it would pluck 
up the courage —the boss himself might have more respect for the office of 
judge, and save the bar the trouble of opposing his candidate. 


Inpiana State Bar Association, 1898. — The annual address by 
William B. Hornblower of New York entitled Fifty Years of Reform 
Procedure is very interesting reading. He thinks that some of the 
reforms, that were adopted when the wave of Radicalism swept over the 


country half a century ago were not reforms at all. One of those 
reforms, adopted in New York in 1846, was an elective judiciary with 
short terms of office. In 1869, however, the short term idea was 
abandoned in that State which voluntarily went back toward the old idea 
of life tenure by making the term of office in the higher courts fourteen 
years; for the result in the Court of Appeal has been that the judges 
who have not died in office during their first term have been re-elected. 
The Supreme Court judges have not been so fortunate, as witness the 
result of the recent election, in which a political boss defeated an upright 
judge of his own party because he had refused to be a tool to promote 
unworthy schemes. As to the judiciary, Mr. Hornblower very justly 
says: ‘* Indeed, where the people are sovereign, it is as important to 
the interest of justice and of individual liberty that the judiciary should 
be independent of this all-powerful sovereign as it is under a monar- 
chical form of government that the judiciary should be independent 
of the monarch. 

‘* Mankind must learn and relearn the lesson that tyranny consists 
in the dependence of individua: rights and individual freedom upon the 
will of the sovereign, and tyranny is none the less tyranny because the 
sovereign is composed of millions instead of being a single individual.’’ 
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As to procedure Mr. Hornblower says: ‘‘ I cannot speak with great 
certainty with regard to our own State of New York, side by side as it 
is with the codeless State of New Jersey and the codeless State of Con- 
necticut, and I regret to say that I believe our practice is to-day 
more technical than that of either of our neighboring States. Our code 
of procedure has grown to elephantine proportions, with minute details 
regulating every step of litigation, and in its latest development has 
become so cumbersome in its microscopic minutiae of details that a 
movement has been set on foot by our State Bar Association and our 
New York City Bar Association for its entire abolition and for the 
substitution of a short practice act, like that of Connecticut, relegating 
matters of detail to rules of court, which will be less rigid, less minute 
and less imperative, so that the courts will be left more free to do sub- 
stantial justice. I believe the general consensus of opinion among the 
bar of our State to-day favors this proposition of cutting out, root and 
branch, this complicated and technical statutory system of procedure.”’ 

The other addresses and papers were: ‘‘ A Case on Appeal,’’ by 
Leonard J. Hackney; ‘‘ On Certain Reforms in Appellate Procedure,”’ 
by Curran A. De Bruler; ‘‘ Government by Injunction,’’ by Prof. 
W. P. Rogers; ‘*The Pending Amendment,’’ by Addison C. Harris. 
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NOTES OF RECENT DECISIONS. 


Larceny: Unissvep PostaGe Stamps ARE PERSONAL PROPERTY.— In 
the case of Jolly v. United States,' the Supreme Court of the United 
States hold that postage stamps, remaining in the possession of the 
government unissued, are personal property belonging to the United 
States, and, as such, the subject of larceny under 1 Rev. St. sec. 5456, 
providing for the punishment of ‘‘ every person who robs another of 
any kind of personal property belonging to the United States, or 
feloniously takes and carries away the same.”’’ 


Nvrsance ArisinG FROM Natura Causes not ABATABLE. — The Su- 
preme Court of Georgia, in the case of Roberts v. Harrison,” hold that 
a person is not guilty of an actionable nuisance unless the injurious 
consequences complained of are the natural and proximate results of 


his own acts or failure of duty. Hence, though the health of the com- 
munity is menaced by the exhalation of noxious gases from a stagnant 
pool, formed by the overflow of a stream, the ower of the land cannot 
be held answerable for the creation or continuance of a nuisance, nor 
compelled to abate it under section 4760 of the Civil Code of Georgia. 


ConstTiTuTIONAL Law: TaxaTIon For Private Purposes. — In the 
case of Phenix Assurance Company v. Fire Department,’ the Supreme 
Court of Alabama hold that a certain statute of that State, requiring 
insurance companies to pay an annual fee to the fire department of 
Montgomery, to enable it to reward superior skill and exertion in its 
members, and provide for sick and disabled members or their families, 
is not unconstitutional as imposing a tax for private purposes, even 
though the fire department be the direct recipient of it, nor for want of 
equality in the taxes imposed. 


1170 U. S. 402; s.c. 18 Sup. Ct. 624. 3 23 South Rep. 843. 
2 101 Ga. 773; s.c. 28 S. E. Rep. 995. 
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ConsTITUTIONAL Law: Power — Power OF THE LEGISLATURE 
to Pass a Law Maxine Vaccination Computsory. —In the case of 
Morris v. Columbus,! the Supreme Court of Georgia, in a learned opin- 
ion by Mr. Justice Cobb, hold that the general assembly may, in the exer- 
cise of the police power, confer upon the municipal corporations of that 
State authority to make and enforce ordinances requiring all persons who 
may be within the limits of such corporations to submit to vaccination, 
whenever an epidemic of smallpox is existing, or may be reasonably 
apprehended 


INSURANCE: AGREEMENTS TO INsurE.—In the case of Sproul v. 
Western Assurance Company,? the Supreme Court of Oregon rule the 
following propositions : — 


Where nothing is stipulated in a preliminary agreement to insure so far as it 
respects the kind of policy to be issued, the law presumes that the parties con- 
templated the policy ordinarily employed by the company to cover property of 
the kind designated in the agreement, and this whether insured sues in equity 
for specific performance of the agreement, and for damages in pursuance 
thereof, or at law directly on the agreement, for damages for a breach thereof 
in neglecting to issue the policy. Where, in the course of the negotiation of 
a preliminary agreement for the issuance of a policy, no inquiry is made touch- 
ing incumbrances, and no intimation is given applicant that they would affect 
the insurance, the denial of the agreement and the withholding of the policy 
by the company waives a condition in the policy against incumbrances. 


Larceny: ConsENT OF THE OwNER — Property Taken Wits Con- 
SENT OF THE OwneR Waite Layine a Trap to Catcu THIEvEs. — 
In State v. Hull, it is held in a learned opinion by Bean, J., that prop- 
erty is taken with consent of the owner, so that there is no larceny, 
where one employed by cattle owners to catch thieves, with their con- 
sent and authority, co-operates with suspected thieves in planning the 
taking, and in taking, the cattle, for the purpose of having them arrested 
while driving the cattle away. 


Lease: Caveat Emptor — Liasimiity or Lessor TO SERVANT OF 
Lessre. —In Whitmore v. Orono Pulp & Paper Co.,* the Supreme Court 


1 30S. E. Rep. 850. 3 54 Pac. Rep. 159. 
2 54 Pac. Rep. 180. 491 Me. 297; s. c. 39 Atl. Rep. 1032. 


926 32 AMERICAN LAW REVIEW. 


of Maine, in applying the doctrine of caveat emptor to leases, hold 
that, in the absence of fraud or concealment, the lessor is not liable to 
the servant of the lessee for injuries resulting from hidden defects in 
the premises. The plaintiff’s intestate had died from injuries received 
from the explosion of a defective digester in the defendant’s paper 
mill, which, at the time of the accident, was leased to his employer, the 
Bangor Pulp & Paper Company. The insolvency of the latter rendered 
unavailable a judgment, recovered against it on the ground of its 
neglect of its master’s duty, and the plaintiff brought this action rely- 
ing on the defendant’s duty as lessor to discover and make known to 
its lessee hidden defects in the premises leased. The court held that, 
as the defendant was a private corporation doing a purely private busi- 
ness, and consequently not under any special duty to the public, and 
as the lessee had as good an opportunity to discover the defect as the 
lessor, — the rule of caveat emptor applied and prevented a recovery. 


Contract : ILLEGALITYy — Contract TO Procure LIcENsE FoR A BEER- 
HOUSE WITH A FiRM OF BREWERS, ONE OF WHOM Is A MaGistTRaTE. —In 
the case of Savill Bros. v. Langman,' the English Court of Appeal 
hold, affirming the judgment of Romer, J., that a contract between the 
tenant of a beerhouse and a firm of brewers —one of whom was a 
magistrate — that, in consideration of their paying all the costs of his 
application to the licensing magistrates for a license (which implied 
that the brewers should give the support of their name and business 
reputation to such application), he would tie the beer trade of the 
premises, when licensed, to them and their successors in business, for 
a specified term of years,— was not equivalent to the purchase of 
a recommendation, and therefore not illegal and void as being con- 
trary to public policy, nor as savoring of champerty. On the face of 
the case thus stated, the proper conclusion would seem to be the reverse 
of what the court held. 


Corporations: Suspscription TO CapitaL Stock Inpvucep sy 
Fravup — OsiieaTion TO ArFirmM oR DisaFrrirM AFTER DISCOVERING 
THE Fraup.— In the case of Wilson v. Hundley, decided by the 
Supreme Court of Appeals of Virginia,? it appeared that the defendant 
was induced to subscribe for stock in a corporation on the fraudu- 


1 79 Law Times Reports, 44. 2 30 S. E. Rep. 493. 
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lent representation that a certain syndicate had subscribed for a large 
amount of the stock, and, when informed that the greater part of such 
subscription was merely optional, he affirmed the contract. It was 
held that the fact that the subscription was merely optional was the 
substance of the fraud, and, having elected to affirm the agreement 
with knowledge of this fact, he was not thereafter entitled to disaffirm 
it on learning the terms of the option, since these are mere incidents of 
the same fraud. It was decided that it was not necessary that a party 
aflirming a contract voidable for fraud should have knowledge of all the 
incidents of the fraud. It is sufficient, to deprive him of his right of 
rescission, that the affirmance is made with the knowledge of the fact 
constituting the fraud. It was further held that a stock subscription is 
not only a contract with the corporation, but also with all other sub- 
scribers, and that one whose subscription was induced by fraud, having 
affirmed the contract with knowledge thereof, cannot maintain an 
action against the corporation, after insolvency, for damages caused 
by the deceit. 


NEGLIGENCE: Master AND SERVANT — INDEPENDENT ConTRACTOR — 
Li4BILITY OF PROPRIETOR OF PLEASURE GROUNDS FOR INJURY TO A SPEC- 
TATOR THROUGH A Batitoon Ascension. —In Smith v. Benick,! the 
Court of Appeals of Maryland held that an ‘‘ aeronant,’’ vulgarly 
called a ‘‘ balloonist,’’ who engages to furnish balloon ascensions upon 
the pleasure grounds of a proprietor, is not the servant of such proprietor, 
but is an independent contractor; since he is necessarily free to exercise 
his own judgment on so dangerous and delicate a question as ‘‘ aeronat- 
ics,’’ alias ‘‘ ballooning ; ’’ and consequently if, through a failure of ;udg- 
ment in the work of inflating and releasing his ‘‘ aerostat,’’ alias ‘ bal- 
loon,’’ alias ‘‘ luft-ballon,’’ alias, in the language of the small street 
gamin, ‘* billeloon,’’ — a pole happens to fall and hurt a bystander, the 
doctrine of respondeat superior does not apply, the proprietor of the 
grounds is not responsible, but the recourse of the injured person is 
found in an action for damages against the ‘‘ professor ’’ who runs the 
‘* aerostat,’’ alias ‘‘ balloon,’’ alias etcetera. We have examined with 
an ancient professional interest the description given by the court of 
the manner of inflating and turning loose an ‘‘ aerostat,’’ and find it 
totally different from the method in vogue when we were an aeronati- 
cal professor. In fact, this new-fangled method is all Greek to us. 
We never used two poles with a cross-rope, and consequently, in our 


1 41 Atl. Rep. 56. 
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ballooning time of day, no poles fell upon our spectators. If a pole t 
had fallen in our day, it would not have hurt a single spectator — it 1 
would have hurt many ; for our ‘* balloon rink,’’ alias amphitheatre,” 
was at every ascension choked with gaping citizens, denizens and aliens, : 

Bankruptcy Law: STocKHoLpers Statutory LiaBILity A PROVABLE 
Demanp. — Nearly every decision under the new bankruptcy law pos- F 


sesses an interest for the legal profession. The Ohio Law Bulletin and 
the Chicago Legal News,' have printed the learned opinion of Harold 
Remington, Esq., a referee in bankruptcy, appointed by the United 
States District Court for the Northern Division of the Eastern District 
of Ohio, in which it is held that a stockholder’s statutory liability in an 
insolvent Ohio corporation is not merely a liability created by statute, 
but is also a claim founded upon an implied contract; that, as such, 
it is provable against the estate of the bankrupt stockholder whenever 
the circumstances are such that his liability as a stockholder would be 
enforced by an action or suit; that it is an unliquidated claim; that, 
upon application, the court will direct the manner of its liquidation; 
that the court will not proceed to make such direction unless applica- 
tion is made to it therefor; that the court may direct that a suit be in- 
stituted by the creditor making the application, or that an already 
pending suit in the State court be maintained for the purpose of liqui- 
dating the claim; or, if the facts are simple and undisputed, may itself 
undertake to determine the amount provable as the bankrupt stock- 
holder’s liability, and to whom the same is payable. 


ConstituTIonaL Law: Porice REGULATIONS — VALIDITY OF A STATUTE 
Compe.Liinc THE WeIGHING OF CoaL or MINES BEFORE SCREENING. — In 
the case of Wilson v. State,* the Court of Appeals of Kansas held that 
a statute of that State, containing the following provisions, was not 
unconstitutional : — 


It shall be unlawful for any mine owner, lessee or operator of coal mines in 
this State, employing miners at bushel or ton rates, or other quantity, to pass 
the output of coal mined by said miners over any screen or other device which 
shall take any part from the value thereof before the same shall have been 
weighed and duly credited to the employé and accounted for at the legal rate 
of weight as fixed by the laws of Kansas.’’? Another section of the statute pro- 
vides: ‘‘ Any provisions, contract or agreement between mine owners or opera- 


1 Matter of Rouse, 31 Chicago Legal News, 44. 2 53 Pac. Rep. 371. 
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tors thereof and the miners employed therein, whereby the provisions of Section 
1 of this act are waived, modified or annulled, shall be void and of no effect; 
and the coal sent to the surface shall be accepted or rejected, and, if accepted, 
shall be weighed in accordance with the provisions of this act; and right of 
action shall not be invalidated by reason of any contract or agreement. 


The opinion of the court, which is written by Judge Milton, is an 
elaborate one. The Kansas Court of Appeals is an intermediate Ap- 
pellate Court. We do not understand that the decision is fingl. 


NavicaBLE Waters: Injuries TO Riparian Owners THROUGH Driv- 
Logs — Damnum AssQuE — The decision of the Supreme 
Court of Minnesota, in the case of Coyne v. Mississippi &c. Boom Co.* 
is to the effect that the right of passage on a navigable stream is a 
common and paramount one, but must be exercised with due regard 
to the rights of riparian owners, and with ordinary care and skill. 
Floating logs in such a stream may cause damage to the estate of such 
owners; but, if driven in an ordinarily careful, prudent manner, the 
court holds that the party driving is not liable for damages which may 
result to the riparian owners. This seems to be the rule agreed upon 
by the courts, but it is not the rule which ought to have been agreed 
upon. The rule ought to have been that if a person, in using a naviga- 
tion for his own profit, injures the land of a riparian owner, he is guilty 
of a trespass, and is answerable as an insurer for the damages which he 
inflicts, and that the question of negligence has nothing to do with 
the case. He is doing something for his own profit, and it is his duty, 
at his peril, to keep off the land of a third person who is not concerned 
with what he is doing. This decision is contrary to natural justice. 


ConstituTionaL Law: Curative LecisLation — Statutes 
Former Invatip Contracts. —In the case of Erskine v. Steele 
County,? Mr. United States District Judge Amidon considered, in a 
learned opinion, the question of the power of the State Legislature to 
pass an act validating a previous void contract made by public officers. 
The plaintiff had brought an action on a county warrant, and was 
defeated on the ground that the county commissioners had no authority 
to contract for the services for which the warrant was given. After- 
wards the legislature of the State passed an act authorizing county com- 


175 N. W. Rep. 748. 
VOL. XXXII. 59 


2 87 Fed. Rep. 630. 
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missioners to make contracts of a legal nature and validating those here- 
tofore made. It was held that the act was not unconstitutional, either 
as an exercise of judicial power, or as a deprivation of the county of its 
property without due process of law, nor as being in violation of a pro- 
vision of the constitution forbidding donations to individuals; and 
further, that the prior judgment was no bar to the subsequent action 
upon the validated contract. It will be perceived that this was not a 
private contract which was called into existence by the legislative fiat 
to the prejudice of the obligor thereby created ; clearly such a contract 
would be unconstitutional. It was a public contract, and the legisla- 
tive act operated only against the county over which, as a public cor- 
poration, the legislature, subject to the limitations of the State consti- 
tution, had plenary control. We say plenary control, but we admit the 
existence of a few decisions, rendered at a time when the judiciary had 
run mad over the Dartmouth College decision, which go to the extent of 
placing even counties above the State legislature. 


ConstituTionaAL Law: Torrens Lanp ReecistratTion Law or I 
nots. — The Illinois Land Registration law of 1897 has been sustained 
by the Supreme Court of that State, in a decision just rendered.? It 
will be remembered that the Registration Law of Illinois of 1895, was 
declared unconstitutional on the ground that it conferred judicial 
powers upon the registry of titles. The subsequent act of 1897, drafted 
by a commission of able lawyers, was intended to meet this defect and 
all other constitutional objections. The law applies only in such coun- 
ties as shall adopt it by vote. It was adopted in Cook County by a 
great majority. An information, in the nature of a quo warranto, was 
brought against the registrar of titles in that county requiring him to 
show by what authority of law he exercised the powers and duties of 
his office. The defendant set up the act of the legislature, and the relat- 
or demurred no the ground that the act was unconstitutional and void. 

Mr. Justice Wilkin, delivering the opinion of the Supreme Court, 
said: — 

It is first insisted that the act confers judicial powers upon the registrar of 


titles, or upon him and the examiners of title, in violation of the constitution of 
this State. A somewhat similar act, passed in 1895, was held invalid on that 


1 State v. Foley, 30 Minn. 350, 357; 2 The People v. Simons, Chicago 
Richland County v. Lawrence County, Legal News, Oct. 29, 1898; Magruder, 
12 Ill, 1; Galveston County v. Tan- J., dissenting. 
kersley, 39 Tex. 651, 667. 
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ground in People v. Chase.! By the provisions of the law of 1895 the registrar 
was clothed with power to determine the ownership of land when application 
was made for the initial registration thereof, and to issue his certificate accord- 
ingly. The present act provides that the ownership shall be determined by a 
decree in equity entered in a court of competent jurisdiction, upon which decree 
the registrar shall issue the first certificate of registration. In this regard his 
duties under the present law are clearly ministerial only, and the fatal objection 
to the former act is therefore removed. 

But it is insisted that the law is still vulnerable, in that it vests judicial 
power in the registrar in the performance of his duties as to subsequent regis- 
trations. Waiving the question whether this would, if true, necessarily vitiate 
the whole act, is the position tenable? Like a mere recorder, the registrar is 
required to file all deeds, mortgages, leases and other instruments affecting the 
title to land, and make proper notations upon the instruments and upon the 
record. He is to keep a record to be known as the ‘Register of Titles,’ in 
which must be entered the original and all subsequent certificates of title, and 
such notations as to liens, incumbrances and the like as are requisite to show 
the true condition of the title. When any instrument is filed with him which is 
intended to create a charge, lien or incumbrance upon land, it is made his 
duty, by section 60, to enter a memorial upon the register and also upon the 
original certificate. Thus far his duties are clearly and simply ministerial. 
But it is contended this section 60 authorizes him to determine the validity of 
liens, incumbrances or charges, and the argument is, that this is an exercise of 
judicial power, which, under our constitution, can be conferred upon no officer 
or tribunal save those which belong to the judicial department. * * * 

That the duties mentioned are judicial in their nature may be admitted, but 
it does not necessarily follow that their exercise is prohibited by the constitu- 
tional provision to all but officers belonging to the judicial department. 
Numerous instances may be cited, as is done in Owners of Lands v. People ? 
(referred to in People v. Chase),> where executive and legislative officers are 
authorized to exercise powers which in a sense are judicial, and the laws 
imposing such duties held not to be in violation of the constitutional provision 
quoted. These duties or powers are generally and properly termed * quasi 
judicial,’ to distinguish them from those which are judicial in the sense of 
belonging to the judicial department exclusively. In theory all governmental 
power is divided into the three named divisions; and upon a casual considera- 
tion the division would seem to present no difficulty, but in the practical appli- 
cation of the principles involved courts have been compelled to observe that 
the line of demarkation between the executive powers of the three departments 
isfarfromclear.4 * * * 

From these authorities it is apparent that the mere fact that the registrar is 
required by this act to inquire into the existence of certain facts and to apply 


1 165 Ill. 527. 97 Ill. 338, on p. 357; Field v. People, 
2-113 Ill. 296. 2 Scam. 79, 83; Story on the Const., 5th 
3 Supra. ed., Secs. 525, 895; Murray v. Hoboken 
4 Citing Cooley on Constitutional Land and Improvement Co., 18 How. 
Limitations; Donahue v. Will County, 272. 
100 Ill. 94, on p. 108; Dodge v. Cole, 
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the law thereto in order to determine what his official conduct shall be, and 
that his action may affect private rights, does not constitute the exercise of 
judicial power, strictly speaking. It is not the intention of these two sections! 
to provide a tribunal for the adjudication of disputes concerning land titles, 
The primary purpose is the issuing of the certificate, and the exercise of the 
judgment of the registrar is incidental. The prohibition in question ‘has 
never been held to apply to those cases where judgment is exercised as inci- 
dental to the execution of a ministerial power.’’? The powers exercised by the 
registrar under this law are analogous to those exercised by the commissioner 
of patents. A power of decision is given to that officer in many matters, not 
only between the government and the patentee, but also between different 
claimants, as to priority, patentability and like matters, and in the performance 
of these duties it has never been considered that he was encroaching upon the 
judicial domain. They are also, in a measure, like the duties performed by 
officers of the land office. Duties of a similar nature, involving judgment 
or discretion and the application of the iaw to the facts, are devolved both 
under the State and Federal laws upon many other executive officers, legally. 
In some instances it is even held that in the exercise of such judgment the 
officer is free from judicial interference. But in the case of the registrar this 
act provides that any person feeling himself aggrieved by the act or neglect of 
this officer, in any matter pertaining to the duties required of him, may file a 
petition in equity in the proper court making the registrar and other persons 
interested parties defendant, and that the court may proceed therein as in other 
cases in equity, and may make such order or decree as shal] be according to 
equity in the premises and the purport of the act. This, with the well-known 
jurisdiction of the courts in mandamus, injunction, rescission, cancellation, 
bills of relief, and the like, will effectually protect the citizen against any 
arbitrary conduct on the part of the officer. * * * 

It is further insisted that, by proceedings subsequent to the initial registra- 
tion an owner may be deprived of his property without due process of law. 
In the consideration of this point it must be remembered that the right to 
alienate or inherit property is always dependent upon the law. So long as 
vested rights are not disturbed, the law may at any time change the tenure 
upon which land is held, and may alter the conditions under which it may be 
alienated and modify the rules of evidence by which the title is to be deter- 
mined. * * * 

It being true that the law may prescribe rules of property and rules of 
evidence by which the title is to be shown, we see no reason why the transfer 
of real estate may not be made in the way contemplated, and why it may not 
be made compulsory to make it in that way, if the legislature so deter- 
mines. * * * 

The recent case of State of Ohio v. Guilbert,’ is relied upon by counsel for 
appellant in support of the position taken by them on both of the above points. 
We have given that case careful consideration. With its conclusion, viz., that 
the Ohio statute was unconstitutional, we agree, but what is in argument can- 
not be adopted as applicable to this case. The main ground upon which that 


1 60 and 47. 3 47 N. E. Rep. 551. 
2 Owners of Lands »v. People, supra. 
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decision rests is, that the statute, in providing for the initial registration, at- 
tempts to give jurisdiction to the court without service of summons, and this, 
it is held, falls short of that due process of law guaranteed by the constitution. 
The only notice which that act required was to be given by the applicant him- 
self, and in the application it was unnecessary to name any person claiming an 
adverse interest, as party defendant. 


The Ohio decision, referred to in this opinion, was undoubtedly cor- 
rect upon the ground of contention that judicial powers were by the 
Ohio statute conferred upon the recorder. That statute followed 
closely the Illinois statute of 1895, and was unconstitutional in the same 
way that that statute was unconstitutional. The Ohio court, however, 
not content with this feature of unconstitutionality which pervaded the 
whole statute, indulged in much loose talk about other parts of the 
statute, and some of this talk was neither law nor sense. 

This decision of the Illinois court is a very important one in view of 
the fact in several States there is a popular demand for title registra- 
tion, which has the support of the ablest lawyers and best conveyancers 
in those States. Of course, the new system is violently opposed by 
some of the title insurance companies, for it will destroy their business ; 
and it is opposed by some conveyancers, who do not see that, for the 
present generation it will make business for conveyancers instead of 
taking it away. In spite of opposition and in spite of the conservatism 
of men, the new system of title registration is likely to be generally 
adopted in this country within a few years. 


Law: Porice ReGuLations — REGULATIONS OF THE 
HEALTH — CoNSTITUTIONALITY OF A STATUTE REQuIRING MAsTER 
PLUMBERS TO BE, EXAMINED AND LicenseD. — The proposition of the 
stenographers in New York to create a stenographers’ ‘‘ trust’’ by 
having all the stenographers employed in legal proceedings examined 
by a committee of other stenographers, subjected to a very severe test 
of competency, and then licensed, calls to mind the existence of a 
similar plumbers’ ‘‘ trust ’’ in Ohio. The constitutionality of the Ohio 
statute creating this ‘‘trust’’ was passed upon last summer by the 
Supreme Court of that State, and the act was held valid in part and void 
inpart. The syllabus, prepared by the court, sufficiently mations the 
scope of the decision : — 


1. The right to labor and enjoy the rewards thereof is a natural right, which 
may not be unreasonably interfered with by legislation. Where, however, the 
pursuit concerns, in a direct manner, the public health and welfare, and is of 
such a character as to require a special course of study or training, or experi- 
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ence, to qualify one to pursue such occupation with safety to the public inter- 
ests, it is within the competency of the general assembly to enact reasonable 
regulations to protect the public against evils which may result from incapacity 
and ignorance. 2. The business of plumbing is one which is so nearly related 
to the public health that it may, with propriety, be regulated by law, and 
reasonable regulations, tending to protect the public against the dangers of 
careless and inefficient work, and appropriate to that end, do not infringe any 
constitutional right of the citizen pursuing such calling. 8. But it is essential 
to the validity of an act undertaking to regulate the business that it shall, in its 
requirements, operate equally. 4. That part of the act of April 21, 1896, entitled 
« An act to promote the public health and regulate the sanitary construction of 
house drainage and plumbing,’’? which requires any plumber, whether master 
or employing plumber or journeyman, before engaging in the business, to 
undergo an examination as to fitness, and obtain a license, but permits all 
members of a firm to pursue the business where one only has procured such 
license, and all members of a corporation to pursue it where the manager only 
has procured such license, does not operate equally upon all of aclass pursuing 
the calling under like circumstances, and is invalid. 


oF STocKHOLDERS: Private Interstate Law — 
oF STOCKHOLDERS ENFORCEABLE ANYWHERE. — The decison of the Su- 
preme Court of Michigan in Western Nat. Bank v. Lawrence,! is simply 
a reaffirmation of the doctrine that the individual or double liability of 
stockholders imposed by a statute, that is to say, a liability to pay to 
the creditors of the corporation, in the event of its insolvency, an ad- 
ditional amount equal to the par value of shares held by them, — is a 
liability which can be enforced outside the State creating the corpora- 
tion and imposing the liability, wheresoever the stockholder can be 
found and sued. Therefore, a liability of this kind, imposed by a statute 
of Kansas, was enforced in Michigan. The Michigan court held, how- 
ever, that the remedy given by the Kansas statute to sue out an ordinary 
execution upon a judgment obtained against the corporation and levy it 
upon property of the stockholder, was not a migratory remedy and 
could not be used in Michigan. 


Matpractice: LiaBILity OF A SURGEON WHO OPERATES ON THE WRONG 
Lec. — The case of Sullivan v. McGraw,? has this extraordinary 
syllabus : — 


Defendant, plaintiff's physician, had treated his right leg, and advised an 
operation. He went to a hospital, where, at his direction, the right leg was 


176 .N. W. Rep. 705. 276 N. W. Rep. 149. 
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prepared. His left leg was also affected, and, after he had been given chloro- 
form, defendant said the wrong leg had been prepared, and ordered the left 
prepared. He asked plaintiff’s brother which leg was to be operated on, and 
he became confused, and asked time to telephone plaintiff’s folks, to which 
defendant consented. Defendant asked plaintiff's father, who then arrived, if 
it was the right leg that was to be operated on, and he said, ‘‘ No; the other 
leg;’? whereupon defendant proceeded to operate on the left leg before the 
brother returned. When plaintiff recovered consciousness, he told defendant 
he had operated on the wrong leg, from which he suffered great pain; de- 
fendant thereafter operated on the right leg, from which he suffered no pain 
after the operation. It was held that, whether defendant exercised due care 
was for the jury. 


This reminds us of an anecdote which Hon. Charles H. Peers, 
sometime judge of the St. Louis Court of Appeals, frequently tells 
upon himself. When a boy he had a toothache, and it was determined 
that the offending tooth must be pulled. He went to an old country 
doctor for that purpose, and the doctor pulled the wrong tooth, and 
charged him fifty cents for the operation. Whether out of fright at the 
narrow escape it had made, or out of the process called counter irrita- 
tion, the offending tooth immediately stopped aching, and has lived 
to this day to congratulate itself on its good luck. No action for mal- 
practice was brought against the old doctor, the desired result having 
been attained through the ancient and well-known process of vicarious 
atonement. 


Contract: ConsIDERATION MuTvuAL PRoMISES, TOBE BINDING, Must 
BE CONCURRENT AND INTENDED TO BE MutuaLty Osiicatory.— In Mor- 
row v. Southern Express Co.,1 the Supreme Court of Georgia hold that 
a promise to receive and carry between certain points at a specified 
rate all the milk and butter offered for shipment as long as the ship- 
per desires, is without consideration and not enforceable. Mr. Justice 
Little, in giving the opinion of the court, says: — 


By section 3661 of our Civil Code it is declared that a promise of another is 
a good consideration for a promise. A promise, however, is not a good con- 
sideration for a promise unless there is an absolute mutuality of engagement, 
so that each party has the right at once to hold the other to a positive agree- 
ment.2 And in case of mutual promises, where the promise of one party is 


1 101 Ga. 810; s.c.28S.E. Rep. 999. & W. 241; 9 Exch. 507; Dorsey v. 
21 Pars. Cont. 449; McKinley v. Packwood, 12 How. 126; Stiles v. Mc- 
Watkins, 13 Ill. 140; Lester v. Jewett Clellan, 6 Colo. 89; Cool ». Cunning- 
12 Barb. 502; 6 Barn. & C.225;5 Mees. ham, 25S. C. 186. 
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relied on as a consideration for the other, the promises must be concurrent 
and obligatory upon each at the same time, in order to render either binding.! 


And he concludes: — 


It is true, it is alleged that the railroad promised to receive and carry all 
the milk and butter which the plaintiff would offer for shipment at a given 
point, and for as long time as the plaintiff desired to make such shipments, but 
the plaintiff did not undertake or bind himseif to make any such shipments at 
the time the promise of the railroad was made; and, if we treat the promise of 
the railroad as conditional on the furnishing of such shipments, yet, notwith- 
standing it is alleged the plaintiff did offer, and the railroad or express company 
received, such shipments for a number of years, it is obvious that the doing of 
these acts on the part of the plaintiff did not bind him to any future perform- 
ance. He did not begin to do the thing contemplated in a way which would 
bind him to complete it, if indeed, under the terms of the contract, any limita- 
tion could be put upon the time for which it was to endure. The plaintiff 
never became bound by any promise, nor did he do any such acts as would 
supply the promise. The contract was not mutual and binding at its inception, 
nor did it subsequently become so. The plaintiff might furnish shipments or 


not, at his option. He was not compelled to do anything whatever for the 
benefit of the defendant. 


ConsTITUTIONAL Law: Power or ConGREss TO REGULATE INTERSTATE 
ComMERCE — CONSTITUTIONALITY OF THE FEDERAL Anti-Trust ACT IN 
its APPLICATION TO COMBINATIONS AMONG INTERSTATE Raitwars. — The 
decision of the Supreme Court of the United States in the Joint Traffic 
Association case,2 which was rendered on the 24th day of October, was 
to have been expected, and should have caused no surprise, after the 
decision of the same court in the Trans-Missouri Freight Association case 
last year? It will be recalled that the former decision held that the Sher- 
man Anti-Trust Law, so-called, in other words, the act of Congress of 
1890 prohibiting combinations in restraint of interstate commerce, had 
the effect of making unlawful all contracts in restraint of such com- 
merce, whether a court of justice might regard them as being reasona- 
ble or unreasonable. In other words, the court held that it was enough 


1 Road Co. v. Snediker, 18 Barb. 


from the Unites States Circuit Court 
317; Railroad Co. v. Brinckerhoff, 21 


of Appeals for the Second Circuit. 


Wend. 139; Burnet v. Bisco, 4 Johns. 
235; 3 Term. R. 653; Clark Cont., p. 
166; Story Cont., § 569; Keep v. Good- 
rich, 12 Johns. 397; Tucker v. Woods, 
Id. 190; Buckingham v. Ludlum, 40 N. 
J. Eq. 422; 2 Atl. 265. 

2 United States v. Joint Traffic As- 
sociation (not yet reported), appeal 


Two other decisions on the construc- 
tion of the statute were rendered by 
the court at the same time; but we 
have not space to notice them in this 
issue. 

3 United States v. Trans-Missouri 
Freight Association, 162 U. S. 290. 


NOTES OF RECENT DECISIONS. 937 


that such agreement or contract operated directly to suppress compe- 
tition among the contracting parties. Secondly, that the compact 
entered into by the railway companies forming what was called the 
Trans-Missouri Freight Association, was such a contract. The court 
did not pass upon the constitutionality of the act; that question was not 
presented when considered. After the rendition of the decision, the rail- 
road lawyers raised the question whether an act of Congress prohibiting 
a contract among interstate carriers, which, though in restraint of 
interstate commerce, yet did not operate in an unreasonable restraint of 
such commerce, was not a violation of the Fifth Amendment to the 
constitution of the United States, which provides ‘‘ that no person shall 
be * * * deprived of life, liberty or property without due process 
of law.’’ It will be recalled that this question was mooted by Hon. 
James M. Woolworth, in his able address as president of the American 
Bar Association atits session at Cleveland in August, 1897. Upon this 
foundation the monepolists and their counsel built great hopes of win- 
ning the present case. They also endeavored to distinguish the com- 
pact made between the railroad companies forming the so-called Joint 
Tsaffic Association, thirty-one in all, from the compact made between 
the railroad companies forming the Trans-Missouri Freight Association. 
The questions presented to the Supreme Court of the United States in 
the present Joint Traffic Association case were therefore substantially 
two: 1. Whether the compact among the thirty-one railroad companies 
was a restraint of interstate commerce, such as the Sherman Anti- 
Trust Law intended to prohibit. 2. Whether, if such was the proper 
construction of the act, it was, so construed, constitutional and valid. 
The court decided both questions in favor of the United States and 
against the railroad companies. The opinion is written by Mr. Justice 
Peckham, who wrote the opinion in the Trans-Missouri case. It is con- 
curred in by four other members of the court, the Chief Justice, and 
Justices Harlan, Brewer and Brown; it is dissented from by Justices 
Gray, Shiras and White. Mr. Justice McKenna, who filled the 
office of Attorney-General when the proceedings were instituted, took 
no part in the decision of the case. Save for the constitutional question 
now for the first time considered, the case was substantially a second 
motion for a rehearing of the Trans-Missouri case. That case, when 
first considered by the court, developed a sharp difference of opinion 
among the justices. This of itself required a consideration of the case 
with more than the usual care. Nor was the court unaware of the great 
importance of the question before it, and of the serious consequences 
which might flow from its decision one way or the other. The views 
of the majority and those of the minority were ably presented, and 
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were thrown into strong contrast by the opinion of Mr. Justice Peck- 
ham, writing the opinion of the court, and by the opinion of Mr. 
Justice White, voicing the views of the minority. The court now finds 
no substantial distinction with reference to the operation of the Anti- 
Trust Law between the compact now under review and that in the 
Trans-Missouri Freight Traffic case. In that case a motion for re- 
hearing was made and submitted on very elaborate printed arguments, 
and was received and considered by the court with the attention which 
the great importance of the case and the eminence of counsel present- 
ing the motion demanded; but the court was unable to alter its 
opinion, nor were the judges able to change their alignment. The pres- 
ent case had, therefore, many of the features of a second motion for a 
rehearing of the decision rendered in that case, and in this way the 
court regarded it. We do not understand from reading the opinion of 
Mr. Justice Peckham, delivered in the present case, that the court 
regarded its judgment as necessarily foreclosed by its previous de- 
cision; but the majority saw no ground for altering the opinion which 
they had formed in the previous case. 

The court, after devoting a considerable space to answering argu- 
ments intended to show that a substantial distinction existed between 
the two compacts with reference to the operation of the Anti-Trust 
Law, took up the question of the constitutionality of the statute as 
construed by the court, and disposed of it in the following language :— 


Upon the constitutionality of the act it is now earnestly contended that 
contracts in restraint of trade are not necessarily prejudicial to the security 
or welfare of society, and that Congress is without power to prohibit generally 
all contracts in restraint of trade, and the effort to do this invalidates the act 
in question. It is urged that it is for the court to decide whether the mere 
fact that a contract or arrangement, whatever its purpose or character, may 
restrain trade in some degree, renders it injurious or prejudicial to the wel- 
fare or security of society, and if the court be of opinion that such welfare 
or security is not prejudiced by a contract of that kind, then Congress has 
no power to prohibit it, and the act must be declared unconstitutional. It is 
claimed that the act can be supported only as an exercise of the police power, 
and that the constitutional guarantees furnished by the Fifth Amendment 
secure to all persons freedom in the pursuit of their vocations and the use of 
their property, and in making such contracts or arrangements as may be neces- 
sary therefor. In dwelling upon the far-reaching nature of the language used 
in the act as construed in the case mentioned, counsel contend that the ex- 
tent to which it limits the freedom and destroys the preperty of the indi- 
vidual can scarcely be exaggerated, and that ordinary contracts and combina- 
tions, which are at the same time most indispensable, have the effect of 
somewhat restraining trade and commerce, although to a very slight extent, 
but yet, under the construction adopted, they are illegal. 
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As examples of the kinds of contracts which are rendered illegal by this 
construction of the act, the learned counsel suggest all organizations of 
mechanics engaged in the same business for the purpose of limiting the 
number of persons employed in the business, or of maintaining wages; the 
formation of a corporation to carry on any particular line of business by those 
already engaged therein; a contract of partnership or of employment between 
two persons previously engaged in the same line of business; the appoint- 
ment by two producers of the same person to sell their goods on commis- 
sion; the purchase by one wholesale merchant of the product of two producers; 
the lease or purchase by a farmer, manufacturer or merchant of an additional 
farm, manufactory or shop; the withdrawal from business of any farmer, 
merchant or manufacturer; a sale of the good-will of a business with an 
agreement not to destroy its value by engaging in similar business; and a 
covenant in a deed restricting the use of real estate. It is added that the 
effect of most business contracts or combinations is to restrain trade in 
some degree. 

This makes quite a formidable list. It will be observed, however, that no 
cqntract of the nature above described is now before the court, and there is 
some embarrassment in assuming to decide herein just how far the act goes in 
the direction claimed. Nevertheless, we might say that the formation of cor- 
porations for business or manufacturing purposes has never, to our knowledge, 
been regarded in the nature of a contract in restraint of trade or commerce. 
The same may be said of the contract of partnership. It might also be difficult 
to show that the appointment by two or more producers of the same person to 
sell their goods on commission was a matter in any degree in restraint of trade. 

We are not aware that it has ever been claimed that a lease or purchase by 
a farmer, manufacturer or merchant of an additional farm, manufactory or 
shop, or the withdrawal from business of any farmer, merchant or manufac- 
turer, restrained commerce or trade within any legal definition of that term; 
and the sale of a good-will of a business with an accompanying agreement not 
to engage in a similar business was instanced in the Trans-Missouri case as a 
contract not within the meaning of the act; and it was said that such a con- 
tract was collateral to the main contract of sale and was entered into for the 
purpose of enhancing the price at which the vendor sells his business. The 
instances cited by counsel have in our judgment little or no bearing upon the 
question under consideration. In Hopkins v. United States, decided at this 
term, we have said that the statute applies only to those contracts whose direct 
and immediate effect is a restraint upon interstate commerce, and that to treat 
the act as condemning all agreements under which, as a result, the cost of con- 
ducting an interstate commercial business may be increased, would enlarge 
the application of the act far beyond the fair meaning of the language used. 
The effect upon interstate commerce must not be indirect or incidental only. 
An agreement entered into for the purpose of promoting the legitimate business 
of an individual or corporatin, with no purpose to thereby affect or restrain 
interstate commerce, and which does not directly restrain such commerce, is 
not, as we think, covered by the act, although the agreement may indirectly and 
remotely affect that commerce. We also repeat what is said in the case above 
cited, that ‘‘ the act of Congress must have a reasonable construction, or else 
there would scarcely be an agreement or contract among business men that 
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could not be said to have, indirectly or remotely, some bearing upon interstate 
commerce, and possibly to restrain it.’”? To suppose, as is assumed by counsel, 
that the effect of the decision in the Trans-Missouri case is to render illegal 
most business contracts or combinations, however indispensable and necessary 
they may be, because, as they assert, they all restrain trade in some remote and 
indirect degree, is to make a most violent assumption and one not called for or 
justified by the decision mentioned, or by any other decision of this court, 

The question really before us is whether Congress, in the exercise of its 
right to regulate commerce among the several States, or otherwise, has the 
power to prohibit, as in restraint of interstate commerce, a contract or combi- 
nation between competing railroad corporations entered into and formed for 
the purpose of establishing and maintaining interstate rates and fares for the 
transportation of freight and passengers on any of the railroads parties to the 
contract or combination, even though the rates and fares thus established are 
reasonable. Such an agreement directly affects and of course is intended to 
affect the cost of transportation of commodities, and commerce consists among 
other things, of the transportation of commodities, and if such transportation 
be between States it is interstate commerce. The agreement affects interstate 
commerce by destroying competition and by maintaining rates above what 
competition might produce. 

If it did not do that, its existence would be useless, and it would soon be 
rescinded or abandoned. Its acknowledged purpose is to maintain rates, and 
if executed, it does so. It must be remembered, however, that the act does 
not prohibit any railroad company from charging reasonable rates. If in the 
presence of any contract or combination among the railroad companies the 
rates and fares would be less than they are under such contract or combina- 
tion, that is not by reason of any provision of the act which itself lowers rates, 
but only because the railroad companies would, as it is urged, voluntarily and 
at once inaugurate a war of competition among themselves, and thereby them- 
selves reduce their rates and fares. 

Has not Congress with regard to interstate commerce and in the course of 
regulating it in the case of railroad corporations, the power to say that no con- 
tract or combination shall be legal which shall restrain trade and commerce 
by shutting out the operation of the general law of competition? We think 
it has. 

As counsel for the Traffie Association has truly said, the ordinary highways 
on land have generally been established and maintained by the public. When 
the matter of the building of railroads as highways arose, a question was pre- 
sented whether the State should itself build them or permit others to do it. 
The State did not build them, and as their building required, among other 
things, the appropriation of land, private individuals could not enforce such 
appropriation without a grant from the State. 

The building and operation of a railroad thus required a public franchise. 
The State would have no power to grant the right of appropriation unless the 
use to which the land was to be put wasa public one. Taking land for rail- 
road purposes is a taking for a public purpose, and the fact that it is taken for 
a public purpose is the sole justification for taking it atall. The business of a 
railroad carrier is of a public nature, and in performing it the carrier is also 
performing to a certain extent a function of government which, as counsel 
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observed, requires them to perform the service upon equal terms to all. This 
public service, that of transportation of passengers and freight, is a part of 
trade and commerce, and when transported between States such commerce 
becomes what is described as interstate, and comes, to a certain extent, under 
the jurisdiction of Congress by virtue of its power to regulate commerce among 
the several States. 

Where the grantees of this public franchise are competing railroad com- 
panies for interstate commerce, we think Congress is competent to forbid any 
agreement or combination among them by means of which competition is to be 
smothered. 

Although the franchise when granted by the State becomes by the grant the 
property of the grantee, yet there are some regulations respecting the exercise 
of such grants which Congress may make under its power to regulate com- 
merce among the several States. This will be conceded by all, the only question 
being as to the extent of the power. 

We think it extends at least to the prohibition of contracts relating to inter- 
state commerce, which would extinguish all competition between otherwise 
competing railroad corporations, and which would in that way restrain inter- 
state trade or commerce. We do not think that when the grantees of this 
public franchise are competing railroads seeking the business of transportation 
of men and goods from one State to another, that ordinary freedom of contract 
in the use and management of their property requires the right to combine as 
one consolidated and powerful association for the purpose of stifling competi- 
tion among themselves, and of thus keeping their rates and charges higher than 
they might otherwise be under the laws of competition. And this is so, even 
though the rates provided for in the agreement may for the time be not more 
than are reasonable. They may easily and at any time be increased. It is the 
combination of these large and powerful corporations, covering vast sections 
of territory and influencing trade throughout the whole extent thereof, and act- 
ing as one body in all the matters over which the combination extends, that 
constitutes the alleged evil, and in regard to which, so far as the combination 
operates upon and restrains interstate commerce, Congress has power to legis- 
late and to prohibit. 

The prohibition of such contracts may in the judgment of Congress be one 
of the reasonable necessities for the proper regulation of commerce, and Con- 
gress is the judge of such necessity and propriety, unless, in case of a possible 
gross perversion of the principle, the courts might be applied to for relief. 

The cases cited by the respondents’ counsel in regard to the general consti- 
tutional right of the citizen to make contracts relating to his lawful business 
are not inconsistent with the existence of the power of Congress to prohibit 
contracts of the nature involved in this case. The power toregulate commerce 
has no limitation other than those prescribed in the constitution. The power, 
however, does not carry with it the right to destroy or impair those limitations 
and guarantees which are also placed in the constitution or in any of the 
amendments to that instrument.! 

Among these limitations and guarantees counsel refer to those which pro- 


1 Monongahela Co. v. United States, 148 U. S. 312-336; Interstate Commission 
v. Brimson, 154 Jd, 447-479. 
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vide that no person shall be deprived of life, liberty or property without due 
process of law, and that private property shall not be taken for public use 
without just compensation. The latter limitation is, we think, plainly 
irrelevant. 

As to the former, it is claimed that the citizen is deprived of his liberty with- 
out due process of law when, by a general statute, he is arbitrarily deprived of 
the right to make a contract of the nature herein involved. 

The case of Allgeyer v. Louisiana,! is cited as authority for the statement 
concerning the right to contract. In speaking of the meaning of the word lib- 
erty, as used in the Fourteenth Amendment to the constitution, it was said in 
that case to include, among other things, the liberty of the citizen to pursue 
any livelihood or vocation, and for that purpose to enter into all contracts which 
might be proper, necessary and essential to his carrying out those objects to a 
successful conclusion. 

We do not impugn the correctness of that statement. The citizen may have 
the right to make a proper (that is, a lawful) contract, one which is also essen- 
tial and necessary for carrying out his lawful purposes. The question which 
arises here is, whether the contract is a proper or lawful one, and we have not 
advanced a step towards its solution by saying that the citizen is protected by 
the fifth, or any other amendment, in his right to make proper contracts to 
enable him to carry out his lawful purposes. We presume it will not be con- 
tended that the court meant, in stating the right of the citizen “ to pursue any 
livelihood or vocation,” to obtain every means of obtaining a livelihood, 
whether it was lawful or otherwise. Precisely how far a legislature can go in 
declaring a certain means of obtaining a livelihood unlawful, it is unnecessary 
here to speak of. It will be conceded it has power to make some kinds of voca- 
tions and some methods of obtaining a livelihood unlawful, and in regard to 
those the citizen would have no right to contract to carry them on. 

Congress may restrain individuals from making contracts under certain 
circumstances and upon certain subjects.? 

Notwithstanding the general liberty of contract which is possessed by the 
citizen under the constitution, we find that there are many kinds of contracts 
which, while not in themselves immoral, or mala in se, may yet be prohibited by 
the legislation of the State or, in certain cases, by Congress. The question 
comes back whether the statute under review is a legitimate exercise of the 
power of Congress over interstate commerce and a valid regulation thereof. 
The question is, for us, one of power only, and not of policy. We think the 
power exists in Congress, and that the statute is therefore valid. 


The court was asked to reconsider the question in the Trans-Mis- 
souri case, and to retrace the steps taken therein, ‘‘ because of the 
plain error considered in that decision and the widespread alarm with 
which it was received, and the serious consequences which have 
resulted, or may soon result, from the law as interpreted in that case.’’ 
The decision in the Trans-Missouri case did not create any widespread 
alarm outside the usury corner of our country. It was, however, 
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received with more or less surprise in other portions of the country 
where many people had come erroneously to believe that every ques- 
tion presented to the court in which great railway companies or com- 
binations had a decisive interest, would be decided in favor of that 
interest. The decision of the court in the so-called Granger cases,! 
should have served to forestall this error in the public opinion of some 
portions of the country, — an error fostered by demigogues for partisan 
purposes. But it cannot escape attention that the request now made 
so the court to reconsider the Trans-Missouri case was merely an argu- 
ment ab inconvenienti, which, as a general rule, is not properly 
addressed to a court of justice, but to the legislature. Nevertheless, 
the court received it respectfully and replied to it seriously, devoting 
several pages to that reply. In the course of that reply the court drew 
attention to the fact that the only question before it, aside from the 
question of the proper interpretation of the statute, was the question 
of the power of Congress to enact it, and the court had nothing 
to do with its wisdom or expediency. The court did, however, tosome 
extent, deal with this question of wisdom and expediency, and replied to 
the argument that unrestrained competition between railway companies 
would result in a crushing out of the weaker companies and in the 
acquisition of their lines by the stronger companies, after which the 
stronger companies would advance rates to suit their own sweet will. 
It might have been answered — but we do not discover the answer in 
the opinion — that the maximum rates which railway companies can 
charge are always subject to the control of government, State or Federal. 

There is one passage in the language above quoted which we think 
ought not to pass unchallenged. We allude to this paragraph: ‘‘ The 
prohibition of such contracts may, in the judgment of Congress, be one 
of the reasonable necessities for the proper regulation of commerce, 
and Congress is the judge of such necessity and propriety, unless, in 
case of a possible gross perversion of the principle, the courts might be 
applied to for relief.’’ This is nothing less than an implied assertion of 
the power in the Supreme Court to pass upon the reasonableness or 
unreasonableness of acts of Congress. We challenge the rightful 
existence of such a power. We say that it ought to be challenged 
publicly and that its exercise ought to be resisted and put down. 


ConstRucTION OF STATUTES: ‘‘ CHRISTIAN SCIENCE’? — PRACTICING 
Mepicine ror A Rewarp.—In che case of State v. Mylod,? the 
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Supreme Court of Rhode Island hold that healing by what is called 
Christian Science is not practicing medicine for areward without being 
duly licensed thereto, within the prohibition of a statute of that State. 
The decision proceeds upon the well-known doctrine that penal statutes 
are strictly construed. The decision is undoubtedly sound. It has, 
however, called forth some expressions of undisguised disapproval. If 
Rhode Island, or any other State, wants to prohibit such folly as heal- 
ing by what is called ‘‘ Christian Science,’’ it ought to do so by direct 
and certain enactments. Whether it is advisable to do so is a grave 
question. It is a grave question whether the life of any person who 
will commit the folly of placing himself in charge of these ‘‘ Christian 
Scientists’? is of any value to the State. Harold Frederic, the jour- 
nalist and author, was evidently killed in England by a female 
‘Christian Science’? quack. The fact that he was willing to commit 
his health and life to a woman of that cult, shows a weakness in 
his character, — a weakness so great that mankind could possibly 
spare him. 


CORRESPONDENCE. 


CORRESPONDENCE. 


NEW YORK IN THE REVOLUTIONARY WAR. 


To the Editors of the American Law I view: 


It is no part of my intention to combat Mr. Akin’s general argument in his 
fiery address on “‘ Aggressions of the Federal Courts,’ reproduced in your last 
issue. I merely desire to correct his ridiculous and patent misrepresentat on 
that while South Carolina furnished 30,000 troops to the War for Independ- 
ence, New York “ sent less than 3,000.’? To which statement he cites Curry’s 
Southern States. The number contributed by New York has generally been 
much underestimated, but never before, I believe, so grossly. In a recent 
publication by this State, entitled, ‘‘ New York in the Revolution,” it is stated 
that ‘‘ General Knox, first Secretary of War, in his report to Congress of the 
number of troops furnished by each colony, gave New York credit for but 
17,781 men, and this report, copied into our histories, very naturally has ever 
since been accepted as correct. We now find positive proof of the service of 
41,683 men.’? Their names are given and it thus appears that she stood 
“second only to Massachusetts in number of troops furnished.” Very likely 
South Carolina furnished more in proportion to population, but Mr. Akin’s 
statement seems born of zeal not according to knowledge. 


IRVING BROWNE. 
BuFFALO, Oct. 3, 1898. 


THE OBLIGATION OF NEUTRALITY AND THE ALABAMA CASE, 


To the Editors of the American Law Review: 


In the July-August issue of the AMERICAN Law REVIEW, I noticed an inter- 
esting article entitled: ‘‘ Questions of International Law involved in the Span- 
ish War,’’ which, by a foot note, purports to be taken from an address delivered 
by the Honorable William W. Goodrich, presiding justice of the Appellate 
Division of the Supreme Court of New York, Second Judicial Department, 
On pages 498 to 9 of that article, the writer, in discussing these questions as 
applied to neutral vessels, uses (if correctly quoted), the following language: 
«* * * In all the civilized countries of the world, comity requires that 
vessels of a nation not participating in the war shall remain neutral, and for 
any infraction of this rule, demands may be made upon the nation thus violat- 
ing the laws of neutrality and satisfaction demanded. This was the basis of the 
claim of the United States v. The English Government in the celebrated Ala- 
bama cases.”’ 
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The principle set forth that neutral vessels must maintain their neutrality, 
and that any infraction of this rule lays them open to the demands of the 
injured belligerent, is not to be questioned; but the authority cited, ‘‘ The cele- 
brated Alabama Cases,” is misleading both in point of fact and application, 
The author of that article refers especially to the Confederate cruiser Ala- 
bama, as she was the vessel, as he alleges, which was sunk off Cherbourgh, 
France, in an engagement with the United States ship, Kearsarge. The ques- 
tion of what is an infraction of neutrality by neutral vessels must be determined 
by the then existing law as applied to the facts of a particular case, and herein 
is where the illustration referred to is misleading. When the United States 
made demand on Great Britain for indemnity for the depredations of the Ala- 
bama and other vessels, it was done by virtue of the sixth article of the Treaty 
between Great Britain and the United States, of 1871, styled, The Treaty of 
Washington; and a commission consisting of five, one each from the United 
States and Great Britain, and one from Italy and Swiss Confederation and 
Brazil, respectively, made the award to.the United States, which was 
known as the “‘ Geneva Tribunal.’”? The United States formulated and insisted 
that this commission should decide the controversy according to the three rules 
which are quoted in brief by the author, page 496 of the Review. Great Brit- 
ain on her part refused to assent to these three rules as announcing the principles 
of international law as in force at the time when the claims arose; but, in order 
to ‘strengthen the friendly relations with this country, and to make satis- 
factory provisions for the future,’’ consented to be bound by them in this par- 
ticular case.1 The commission made the award solely in uccordance with these 
agreed rules, and not upon the accepted principles of international law.? Not- 
withstanding it was provided in the agreement that the United States and Great 
Britain should observe these rules, between themselves, in future, and bring 
them to the knowledge of the other maritime powers, and invite them to accede 
thereto,’ and that three other powers sat on the commission, neither of the 
contracting parties have considered themselves bound by them except for the 
purpose of that particular case, but have, in fact, repudiated them; and no 
other power has ever assented thereto. In fact Mr. Wheaton says:* “ The 
three rules have served their purpose for the settlement of a passing dispute, 
but have been allowed to remain a dead letter as regards their contemplated 
incorporation into the general law of nations. And again :®— 

1. ‘* They would only be binding as rules of international law if accepted by 
the leading powers, and they have not been.”’ 

2. ‘* They are not binding on the United States and England because neither 
have considered them as binding.” 

3. They have never been adopted by the other powers, ‘‘ and this position 
was taken by the United States with Great Britain as appears by the message 
of President Hayes to the Senate, January 13th, 1879, and there is ne dissent of 
the British government recorded.”?? They were in conflict with the very con- 
tentions of this government previous to the Civil War.’ While the general 


13 Wheat. Int. Law, 2d Ed., p. 631, Sec. 5 Page 647. 
402A. 6 Page 649. 
23 Wheat. Int. Law, p. 632 to 3, Sec. 402A. 7 See also Ibid., p. 651. 
3 Ibid., p. 631, Sec. 402A. 8 Ibid., p. 651. 
4 Ibid., p. 646 to 7, Sec. 402A. 
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proposition, ‘‘that neutral vessels must maintain their neutrality,’ is none the 
less correctly stated, it loses its force by the application made to support the 
same, the result of which was arrived at, not by accepted principles of inter- 
national law, but by an agreed set of rules formulated for the decision of that 
particular controversy, and the application further assumes that the Alabama 
was an English vessel, which in the sense referred to was not the case. 

Now as to facts. The author of the article states that the Alabama ‘‘ was 
built, armed and equipped in an English port, and a commission was granted to 
her as a privateer by the Confederate States.’’! It is always the desire of in- 
structors and writers of history to be exact in the recital of events, and espe- 
cially of those of public interest. It is but justice to themselves; and an error 
uncurrected from the lips or pen of the great or learned men of the country, is 
an error perpetuated to the injury of posterity. Now, the Alabama was not a 
privateer, nor ever commissioned as such, but was a vessel of war belonging to, 
commissioned by, manned by regularly commissioned officers of, and employed 
solely in, the service of the Confederate States Government. Vessels of war 
in the immediate service of the governmentof either of the powers at war, are 
not privateers.2. Mr. Swift defines a privateer to be ‘‘ an armed vessel belong- 
ing to private individuals licensed by the government to take prizes from an 
enemy.” “ Privateers are ships of war fitted out by private individuals to 
annoy an enemy under letters of marque and reprisal.”’? ‘A privateer is an 
armed vessel owned and officered by private persons, but acting under a 
commission from the State.’?4 The Alabama was known as “ The 290,” 
when she left English waters. She was paid for and owned by the govern- 
ment of the Confederate States, and proceeded, without armament or muni- 
tions of war and as an ordinary merchantman, to Terciera, one of 
the group of the Azores, belonging at that time to Portugal, where 
she was joined by her commander-to-be, Captain Raphael Semmes, who had 
a regular commission as captain in the Confederate States Navy and an order 
from the Confederate States Secretary of War to take command of her as the 
‘*Alabama.”? On August 24th, 1862, she started out from her anchorage off 
the port of Angra, and when in open sea, more than a marine league from land, 
the British fiag, which she had been flying up to that time, was hauled down, 
the flag of the Confederate States was hoisted, and she was regularly put in 
commission as a vessel of war of that government and called the Alabama. 
The Confederate States government was ade facto government®> As such it was 
vested with all the powers of sovereignty and consequently had the right to 
commission and operate armed vessels of war.® ‘ A public armed vessel con- 
stitutes part of the military force of a nation, acts under the immediate com- 
mand of a sovereign.’?? The Alabama was, therefore, in no sense a privateer. 
While she was built in England by a private firm, she was not armed, manned, 
or fitted out in an English port. She left Liverpool without any armaments or 
munitions of war on board; was not even under the command of an officer of 
the Confederate States government. Her munitions and armaments and crew 


132 Am. L. Rev., 498-9. 5 Ist Wheat. Int. Law, Sec. €9. 
2 Mr. Hamilton's circular of August 4th, ® Prize Cases,2 Black (U. 8.), 685; The 

1793; American State Papers, 140. Santisima Trinidad, 7 Wheat. U. 8S. 337. 
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followed her in merchant vessels, and she was armed and fitteu Vut off the 
Island of Terciera, commissioned, and her men enlisted upon the high seas.) 
She was not, therefore, a neutral vessel, but a belligerent; she was not an Eng- 
lish, but a Confederate vessel of war, Her commission as such, precluded all 
inquiry into her antecedents. ‘* The commission of a public ship, when duly 
authenticated, imports absolute verity, and the title is not examinable; the 
property must be taken to be duly acquired, and cannot be controverted. This 
has been the settled practice between nations.’’? The fact that she was built 
in an English shipyard and sold to the Confederate government did not make 
her an English (neutral) vessel. Her sale to and commission by the govern- 
ment wiped out her antecedent nationality; and the English government, while 
declining to accept the rules referred to and set forth by the United States as 
the accepted doctrine of international law, agreed to be bound by such rules 
for that controversy, for the reasons already stated. The fact that both have 
repudiated them and that no other nation has adopted them, is proof as to how 
they are regarded. The Alabama cases cannot therefore be held as either a 
correct illustration or authority for the principle of international law cited by 
the author of the article referred to. 


H. H. Buckman. 
JACKSONVILLE, FLA. 


13 Wheat. Int. Law, p. 632 to 3, Sec. 402A 2 Santisima Trinidad, 7 Wheat. (U. S.) 
285, decided in 1822. 
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A TRUSTEE’S HANDBOOK. — By AUGUSTUS PEABODY LORING, A. B., LL.B., Harvard, of 
the Suffolk Bar. Boston: Little, Brown, & Company. 1898. One volume. 12mo. Cloth, 
$1.50 net. 

This little book is8 very attractive in its form as well as in its contents. The 
lack of any handbook on this subject led the author, who is connected with 
many large trusts, to make memoranda of the law for his own personal use, and 
finally to complete his original notes of the law and to publish the result in the 
present form. As he states in his preface, the book is meant to state, simply 
and concisely, the rules which govern the management of trust estates, and 
the relationship existing between the trustee and beneficiary. ‘ As the book is 
for general as well as professional readers, the citations are illustrative, with 
an approach to completeness only where the law is doubtful or conflicting.” 
The peculiarities of the local law of the several States have been noticed, 
especially where dependent on statute. 

The subject is divided as follows: — 

Part I. — The Trustee as an Individual: I. The Office is not always Desirable; 
Il. Disclaimer; III. Acceptance; IV. Appointment; V. Who is Trustee; VI. 
Who can be a Trustee; VII. Divestment of Office. 

Part Il.—The Individual as Trustee: I. Incidents of the Trust Estate; II. 
Powers as Trustee; III. Particular Powers; IV. Trustee’s Duties; V. Man- 
agement of Fund; VI. Liabilities of Trustee. 

Part III. — The Beneficiary: I. Who may be and who is; II. The Estate of; 
Ill. Rights against Trustee; IV. Rights against Strangers; V. Liabilities. 

Part IV. — Interstate Law. 

Every trustee, as well as his legal adviser, should have this book. 


THE WaR REVENUE Law OF 1898.— With Notes of Decisions and Rulings and Comparisons 
with Parallel Sections of Former Revenue Laws and the Decisions upon them. Ly 
M. GOULD, joint editor of ‘‘ Notes on the U.S. Revised Statutes’ and of Gould and 
Tucker on “ The Income Tax,’ and EDWARD H. SAvarRY, of the Boston Bar. B 
Little, Brown and Company. 1898. One volume, octavo cloth. $1.25 net. 


This volume is a very attractive one in type and binding. The contents are 
admirably arranged, with a good index, so that it is easy to find the statute 
and the decisions upon it relating to any part of the subject. The text of the 
statute is of course given in full. In the notes are cited the sections of repealed 
statutes from which sections of the present law are taken; decisions of courts 
and official rulings on matters under similar provisions of old laws; decisions 
under similar English stamp acts; comparisons of phraseology of present act 
and former acts; rulings of Commissioner of Internal Revenue and other offi- 
cers upon the act of 1898 to date. There is also a list of the Internal Revenue 
Collection Districts. In an appendix will be printed a memorandum on the 
practical workings of the law, prepared by the Abstract Club of Boston, which 
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is of special importance to real estate men. The familiarity of the editors with 
the United States Statutes and the decisions upon them eminently qualify them 
for the work. It is the best book on the subject we have seen. 


VIRGINIA STATE BAR ASSOCIATION. Vol. XI. 1898 


The tenth annual meeting was held at Hotel Chamberlin, Fort Monroe, on 
July 5th and 6th. We always take up a volume of the reports of this association 
with the assurance that we shall find in it much of value and interest. This 
year, besides an eloquent and noble address by Senator George F. Hoar on The 
Relation of the American Bar, as an order or Brotherhood, to the State, published 
‘in the Review for September-October, the President of the Association, William 
B. Pettit, delivered a very able address on Law Reforms, Duty of the Bar, in 
which he advocated the common law system of pleading modified by statute, as 
against codes of procedure such as New York and other States following that 
have adopted. The Guardian Ad Litem was the subject of a paper by Beverly 
T. Crump; and John J. Williams read a paper on Some Modern Instances of a 
Wise Law. 


The volume contains full memorials of several distinguished judges and 
lawyers, with portraits. 

The report of the committee on Library and Legal Literature, by John Stewart 
Bryan, deals with the Statutes of the State prior to this century, and is of 
much value. 

The arrangement and general style of the reports of this Bar Association have 
our unqualfied appreciation and commendation. 
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N. C. 278; s. c. 16 S. E. 181, p. 
767. 

Stearns v. Lake Shore &c. R. Co., 71 
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CAVEAT EMPTOR, 
applies to leases, preventing liabil- 

ity of lessor to servant of lessee, 
925. 

CHARACTER, 

proof of, by personal knowledge or 
opinion—its history, article by 
John IH. Wigmore, 713. 

CHOATE, RUFUS, 

address of Joseph H. Choate on 
occasion of unveiling statue of 
Rufus Choate, 831. 

CHRISTIAN SCIENCE, 
crusade of Christian Science fanatics 

against public vaccinations, 130. 
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CHURCH AND STATE, 
the church and State in Americanlaw, 
article by Prentiss Webster, 529, 
CIGARETTES, 
invalidity of State statutes prohibit- 
ing the importation or sale of 
cigarettes, 127, 304. 
CITATIONS, 
of cases showing the extent to 
which Mr. Webster’s definition of 
the “law of the land’’ has been 
approved, 907. 
CITIES, 
efforts of, in dealing with the smoke 
nuisance, 887. 
CITIZENSHIP, 
of the inhabitants of conquered 
provinces, 433. 
who are citizens of the United States, 
article by Marshall B. Woodworth, 
554. 
interpretation of the citizenship 
clause of the Fourteenth Amend- 
ment, article by Marshall B. 
Woodworth, 554, 
CLERK OF COURT, 
said by Sir Francis Bacon to be 
* the finger of a court,’’ 891. 
COAL MINING, 
validity of a statute compeling the 
weighing of coal at mines before 
screening, 928, 
COCKRAN, W. BOURKE, 
address by, on the subject of an 
elective judiciary and the party 
*‘boss,”? 868. 
CODE OF IOWA, 
contradiction in the new Iowa code 
on the subject of the right of bail, 
102. 
COMBINATIONS, 
power of Congress to restrain com- 
binations among interstate rail- 
ways, decision in Joint Traffic 
Association case, 936, 
COMMON CARRIERS, 
power of the State to regulate tolls 


and charges, address by Gustavus 
A. Finkelnburg, 501. 


Cc 


COMMUNITY PROPERTY, 
right of a husband in England to 
dispose of community property, 
the situs of which is in France, 
768. 
COMPENSATION OF WORKMEN, 
text of the English Workmen’s Com- 
pensation Act, 268. 
CONFEDERATE STATES, 
guardian not liable for investing 
ward’s estate in securities of, 770. 
CONFESSIONS, 
made to police officers excluded on 
constitutional grounds, 457. 
CONFLICT OF LAWS. See IntEr- 
STATE Law. 
CONSPIRACY, See BoycorrTine. 
CONQUERED TERRITORY, 
executive regulations for the gov- 
ernment of conquered territory in 
eastern Cuba, 592. 
CONQUEST, 
citizenship of inhabitants of con- 
quered provinces, 433. 
effect of, upon civil and religious 
institutions, 598. 
CONSIDERATION OF CONTRACTS, 
article by Alfred F. Sears, Jr., on 
mutuality of contracts, — promise 
for promise,—unilateral contracts, 
409. 
mutual promises to be binding must 
be concurrent and intended to be 
mutually obligatory, 935. 
CONSTITUTIONAL LAW, 
due process of law, article by T. W. 
Brown, 14. 
a constitutional struggle in Japan, 
article by W. E. Walz, 31. 
whether a State has the power to 
discharge a debt due to a nonresi- 
dent, article by Conrad Reno, 34. 
discharged by insolvent laws, 34. 
discharged in part by taxation, 36. 
discharged by garnishment or trus- 
tee process, 40. 
invalidity of State statutes prohibit- 


INDEX. 
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CONSTITUTIONAL LAW—Cuontinued. 
passage of laws — requirement that 
bills shall be read three times in 
each house, 128. 
State regulation of the charges of 
stock yard companies, 129. 
validity of statute creating laborer’s 
lien upon threshing machines, 130. 
making successful vaccination a 
prerequisite to school attendance, 
130. 
whether calls for an indictment bya 
grand jury, 135. 
obligation of contracts — no consti- 
tutional protection for lotteries, 
136. 
power of the President to sign bills 
after adjournment of Congress, 
article by E. I. Renick, 208. 
power of the legislature to prohibit 
the useless burning of natural gas, 
288. 
filing claims before receiver or 
trustee without citation, 293. 
right of trial by jury in quo war- 
ranto proceedings, 294. 
taxation of interstate telegraph 
wires, 307. 
use of the army in aid of the civil 
power, article by G. Norman 
Lieber, 366. 
whether the recognition of a new 
State is an executive function, 
article by W. L. Penfield, 350. 
validity of the Utah eight-hour law, 
425. 
New Jersey union label”? law un- 
constitutional, 438. 
limitations of the power of the 
States to regulate railway charges, 
the Nebraska case, 446. 
constitutional protection against be- 
ing compelled to give evidence 
against one’s self, 457. 
exclusion of confessions made to 
police officers, 457. 
power of the State to regulate tolls 


ing the importation or sale of 
cigarettes, 127, 304. 


and charges, address by Gustavus 
A. Finkelnburg, 501. 
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CONSTITUTIONAL LAW—Continued. 
constitutional law in Canada, 586. 
advantages and evils of a conclusive 
judiciary interpretation of a con- 
stitution, 586. 

whether courts can legislate for ter- 
ritories acquired by conquest, in 
disregard of the fundamental 
rights guaranteed by the consti- 
tution, 598. 

historical mistake of the Supreme 
Court of the United States with 
reference to the right of trial by 
jury, 633. 

*the New York anti-scalping law 
upheld, 735. 

participation of the Senate in the 
making of a peace, 743. 

invalidity of charter granting to 
corporations immunity from lia- 
bility for damages, 767. 

invalidity of State statutes prohib- 
iting manufacture and sale of 
oleomargine, 770. 

new doctrine that a limited partner- 
ship is a citizen of the United 
States, 774. 

prohibition against the passage by 
the State of ex post facto laws, 777. 

right of women to vote at school 
elections, 786. 

Federal license to violate State laws, 
787. 

impairing the obligation of contracts 
by shortening the statute of limit- 
ations, 788. 

Mr. Webster’s definition of the ex- 
pression of “law of the land,”’ 
907. 

taxation for private purposes, 924. 

power of the legislature to pass a 
law making vaccination compul- 
sory, 925. 

validity of a statute compelling the 
weighing of coal at mines before 
screening, 928. 


* This decision was recently reversed by 
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CONSTITUTIONAL LAW—Continued, 
validity of curative statutes validat- 
ing former contracts, 929. 
valid as to public contracts — not 
valid as to private contracts, 929, 
Torrens system of land regulation 
declared constitutional in Illinois, 
constitutionality of a statute requir- 
ing master plumbers to be exam- 
ined and licensed, 933. 
power of Congress to regulate in- 
terstate commerce, 936. 
constitutionality of the Federal anti- 
trust act in its application to 
combinations among interstate 
railways, decision of the Supreme 
Court of the United States in the 
Joint Traffic Association case, 
936. 
See also TERRITORIAL EXPANSION. 
CONSTITUTIONAL LAW IN CAN- 
ADA, 
advantages and evils of a conclusive 
judiciary interpretation of a con- 
stitution, 586. 
CONSTITUTION FOR CUBA, 
project of Cuban lawyers to frame, 
882. 
CONSTITUTION OF THE UNITED 
STATES, 
proposed revision of, article by 
Justice Walter Clark, 1. 
CONTRACTS, 
contract by a parent for a perma- 
nent surrender of his child not 
valid, 123. 
contracts concluded by correspond- 
ence, artitle by M. A. Hinden- 
burg, translated by W. Scott 
Hancock, 339. 
mutuality of, — promise for a prom- 
ise — unilateral contracts — con- 
sideration, article by Alfred F. 
Sears, Jr., 409. 
contracts to procure license for a 
beer house with a firm of brewers, 
one of whom is a magistrate, held 
not illegal, 926. 


CONTRACTS — Continued. 
mutual promises to be binding must 
be concurrent and intended to be 
mutually obligatory, 935. 
See, also, CONSIDERATION OF CoN- 
TRACTS. 
effect of fraud in the marriage con- 
tract, article by Lee Max Fried- | 


man, 568. 
comments on the above, 602. | 
CONTRIBUTORS OF LEADING | 
ARTICLES, 


Akin, John W., Aggressions of the | 
Federal Courts, 669. 

Barclay, Shepard, The Danger Line, 
332. 

Brown, T. W., Due Process of Law, 
14, 

Browne, Irving, Humors of thie , 
English Reports, 814. | 

Champion, S. A., Law of Industrial | 
Exposition, 83. 

Choate, Joseph H., Address on the 
occasion of unveiling the statue 
of Rufus Choate, 831. 

Clark, Walter, Revision of Constitu- 
tion of United States, 1. 

Cockran, W. Bourke, Address on an | 
Elective Judiciary and the Party 
* Boss.” 

Endlich, C. A., Proposed Changes in | 
the Law of Expert Testimony, 851. 

Finkelnburg, Gustavus A., Power of 
the State to Regulate Prices and 
Charges, 501. 

Freidman, Lee M., Fraud and the 
Marriage Contract, 568. 

Freidman, Lee M., Recent Massachu- 
setts Decision on Partnership, 
224, 

Goodrich, W. W., Questions of In- | 
ternational Law Involved in the 
Spanish War, 481. 

Gunn, Milton S., Does Part Payment | 
by One of Several Joint Debtors 
Affect the Right of the Others to 
Take Advantage of the Statute of 
Limitations, 846. 

Hoar, Geo. F., Relation of the 
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ARTICLES — Continued. 

American Bar as an Order or 
Brotherhood to the State, 642. 

Hindenburg, M. A., Contracts Con- 
cluded by Correspondence, 339. 

Jenkins, Judge, Troubles of an Elec- 
tive Judiciary, 237. 

Labatt, C. B., Volentia non Fit In- 
juria as a Defense to Actions by 
Injured Servants, 57. 

Labatt, C. B., Right of Employers 
to Carry on their Business with 
Extra-Hazardous Appliances, 515. 

Lieber, G. Norman, Cessions of Ju- 
risdiction by States to the U.S. 78. 

Lieber, G. Norman, Use of the Army 
in Aid of the Civil Power, 366. 

Maclennan, R. J., Interpleader Doc- 
trine of Independent Liability, 331. 

Maxwell, Samuel, Needed Reform in 
Criminal Prosecutions, 72. 

Penfield, W. L., Recognition of a 
New State, 390. 

Parker, Junius, A Man Twice Con- 
demned, 420. 

Pillsbury, Albert E., Legal Relations 
Between Bench and Bar, 161. 

Renick, E. I., Power of President 
to Sign Bills after Adjournment of 
Congress, 208. 

Reno, Conrad, Power of a State to 
Discharge a Debt Due to a Non- 
resident, 34. 

Rodgers, W. C., Rights, Duties and 
Liabilities of Bicyclists, 221. 

Sears, Alfred F., Mutuality of Con- 
tracts, Promise for a Promise, 
Unilateral Contracts, Considera- 
tion, 409. 

Stocquart, Emile, Trial of Zola, 249. 

Stocquart, Emile, Legal Capacity of 
Married Women in England, 562. 

Teichmueller, H., Mission of Amer- 
ican Jurisprudence, 701. 

Walz, W. E., Constitutional Struggle 
in Japan, 31. 

Webster Prentiss, Church and State 
in American Law, 529. 
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CONTRIBUTORS OF LEADING 

ARTICLES — Continued. 

Wigmore, John H., The Luetgert 
Case, 187. 

Wigmore, John H., Proof of Char- 
acter by Personal Knowledge or 
Information, Its History, 713. 

Winchester, Boyd, The Judiciary, 
Its Growing Power and Influence, 
801. 

Woodworth, Marshall B., Who Are 
Citizens of the United States; the 
Wong Kim Ark Case; Interpreta- 
tion of the Citizenship Clause of 
the Fourteenth Amendment, 554. 

CONTRIBUTORY NEGLIGENCE, 

of Spain, with reference to the 
battle-ship Maine, 260. 

COOK, ALFRED, Q. C. 

a poem with reference to his cre- 
mation, 733. 

COOLEY, MR. JUSTICE, 

death and sketch of character of, 916. 

estimate of his character as a judge 
by writer in New York Evening 
Post, 915. 

CORPORATIONS, 


how franchises grow with judicial 


assistance, 123. 


power of corporations to prefer their | 


creditors, 131. 


power of, to make an assignment | 


preferring creditors, 138. 

liability of stockholders where 
shares are purchased at less than 
par value, 139. 

payment of shares in property — 
doctrine that such property can 
only be turned in at its fair value 
in money, 288. 

issuing shares at a discount under 
Manitoba statute, 294. 

not liable for slander, 304. 

ultra vires — using the funds of the 
company to defend an action 
against a member for liable, 309. 

liability of, for malicious prosecu- 
tion, 603. 

payment for shares in property, 604. 
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CORPORATIONS — Continued. 

whether such property must be 
turned in at its market value at the 
time, or at any value the parties 
may see fit to place upon it — 
several recent decisions collated, 
604. 

forfeiture of the franchise or license 
of a street railway company for 
misuser, 614. 

power of vice-president and cashier 
of national bank to borrow money, 
616. 

right to prefer creditors — prefer- 
ring their own directors, 621. 

power of national banks to make 
contracts of indemnity, 624. 

invalidity of charter granting to cor- 
poration immunity from liability 
for damages, 767. 

individual liability of bank directors 
for negligence, 768. 

validity of a devise to a corporation 
in excess of the quantity which, 
under its charter, the corporation 
may take, 121. 

subscriptions to capital stock in- 
duced by fraud, 926. 

obligation to affirm or disaffirm after 
discovering the fraud, 926. 


CORRESPONDENCE, 


contracts concluded by, article by 
M. A. Hindenburg, translated by 
W. Scott Hancock, 339. 

Letters to the Editors from — 

Akin, John W., asking for Certain 
Corrections in his Address on the 
Aggressions of the Federal Courts, 
797. 

Browne, Irving, on New York in the 
Revolutionary War, 945. 

Buckler, J. A., on Parol Evidence to 
Show a Deed to be a Mortgage, 
145. 

Buckman, H. H., on the Obligation 
of Neutrality and the Alabama 
Case, 945. 

Dart, Henry P., on the New Orleans 
Law Association, 794. 
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CORPORATIONS — Continued. 

Highton, Henry E., propounding 
questions with reference to the 
address by Judge Goodrich on In- 
ternational Law Involved in the 
Spanish War, 796, 

“<J.,”? on a Historical Mistake of the 
Supreme Court of the United 
States as to the Constitutional 
Right of Trial by Jury, 633. 

Pennoyer, Sylvester, on the case of 
Pennoyer v. Neff, and the Supreme 
Court of the United States, with 
Comments of the Editors, 631. 

Wigmore, John H., on the Constitu- 
tional Struggle in Japan, 310. 

Willett, J. J., on a Queer Muniment 
of Title, 468. 

COURT AND JURY, 

question of proximate cause of injury 
in case of delay in delivering tele- 
graphic message summoning sur- 
geon, 613. 

COURTS-MARTIAL, 

without power to compel the at- 
tendance of civilian witnesses, 
261. 


COURTS OF THE UNITED STATES, 

distinction between law and equity 

in the courts of the United States, 
137. 


the Federal judiciary and the inter- 
state commerce commission, 286. 
aggressions of the Federal courts, 
address by John W. Akin, 669. 
jurisdiction of, as depending upon 
citizenship,— new doctrine that a 
limited partnership is a “ citizen,” 
774. 
CRIME, 
jurisdiction in case of acrime partly 
committed in one State and com- 
pleted in another State, 142. 
English view of the American 
method of treating crime, 748. 
CRIMINAL LAW, 
constitutional protection against be- 
ing compelled to give evidence 
against one’s self, 457. 
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CRIMINAL LAW — Continued, 
exclusion of confessions made to 
police officers, 457. 
CRIMINAL PROSECUTIONS, 
a needed reform in, article by 
Samuel Maxwell, 72. 
CRIMINAL PROCEDURE, 
in France, as illustrated by the trial 
of Zola, 745. 
validity of statute providing for in- 
quest of lunacy by sheriff after 
verdict, 133. 
CRUELTY, 
legal cruelty as a ground for divorce, 
112. 
CUBA, 
executive regulations for the gov- 
ernment of conquered territory in 
eastern Cuba, 592, 
project of Cuban lawyers to frame a 
political constitution for, 882. 
CUBAN INSURGENTS, 
effect of recognizing the belliger- 
ency of the Cuban insurgents, 264. 
CUBAN LAWYERS, 
propose to formulate a political 
constitution for Cuba, 882. 
DAMAGES, 
nominal damages for an injury to a 
passenger thrown from a car, 
301. 
person wrongfully deprived of prop- 
erty entitled to damages, although 
he could make no use of it, 306. 
invalidity of charter granting to cor- 
poration immunity from liability 
for damages, 767. 


| DANGER LINE, THE, 


article by Shepard Barclay on judi- 
cial interference with State stat- 
utes, designed for the protection 
of laborers from fraud and impo- 
sition, 322. 
DEAD BODIES, 
rights in respect of bodies of the 
dead, 278. 
DEATH, 
action for injuries resulting in — 
prosecution of, in other States 
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DEATH — Continued, 
than that where the injury was 
inflicted, 131. 

DEED, 

parol evidence to show adeed to be 
a mortgage, letter of J. A. Buckler, 
145. 
DE LOME INCIDENT, 
the foolish letter of the Spanish 
embassador in the light of inter- 
national law, 265. 
DECLARATION OF WAR, 
legal effect of, 574. 
DEPEW, HON. CHAUNCEY M., 
sketch of the rise of this great 
lawyer, 437. 
DEVISE, 
to a corporation in excess of its 
capacity to take, 121. 
DILLON, HON. JOHN F., 
banquet at Fargo, N. D., 99. 
DIRECTORS, 
right of corporations to prefer their 
own directors as creditors, 621. 
of banks, individual liability of, for 
negligence, 768. 
DISBARMENT, 
of attorney for making a contract to 
absolve himself from his duties 
and obligations to his client, 
577. 
DISFRANCHISEMENT, 
of the inhabitants of great cities, 
denying them proper representa- 
tion in the legislature, 914. 
DISSENTING OPINIONS, 
should dissenting opinions of judges 
be suppressed, 896. 
DIVORCE, 
legal cruelty as a ground for divorce, 
112. 
DOGGEREL, 
poem by Irving Browne about dogs, 
884. 
DOGS, 
are property, and a railroad com- 
pany may be liable for killing 
them, 603. 
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DOGS — Continued. 
dogs the subject of a poem by Irvy- 
ing Browne, 884. 
DORNEY, REV. MAURICE J., 
member of the bar, appointed army 
chaplain, 432. 
DRAPER, PRESIDENT, 
views on the subject of respect for 
law, 109. 
DRED SCOTT CASE, 
yields a disquisition from Chief Jus- 
tice Taney, on territorial expan 
sion, 901. 
DREYFUS, 
trials of Dreyfus and Zola, 441. 
DREYFUS CASE, 
comments of the Law Journal on, 
256. 
DRIVING LOGS, 
riparian owners cannot recover 
damages from boom companies 
for injuries through driving logs, 
929. 
DUE PROCESS OF LAW, 
article by T. W. Brown, 14. 
State regulation of the charges of 
stockyard companies, 129. 
does not require an indictment by 
grand jury, 135, 
filing claims before receiver or trus- 
tee without citation, 293. 
State regulation of railway charges — 
the Nebraska case, 446. 
DURESS, 
promissory note of wife given under 
duress of threat by husband — 
rights of innocent holder, 138. 
EASEMENTS, 
prescriptive right to fix moorings to 
the shore of a navigable water, 
304. 
right to enter the land of another to 
open sluices to prevent flooding, 
306. 
EIGHT-HOUR LAW, 
validity of, 425. 
ELECTION OF JUDGES, 
proposal to elect the Federal judges, 


dog taxes in Germany, 733. 


8, 92. 
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ELECTIVE FRANCHISE, 
right of women to vote at school 
elections, 786. 
ELECTIVE JUDICIARY, 
address of Judge Jenkins on the 
troubles of an elective judiciary, 
237. 
an elective judiciary and the party 
*‘boss,’”? address by W. Bourke 
Cockran, 868. 
ELECTROLYSIS, 
the law of injuries by escaping elec- 
tricity, 280. 
ENDLICH, G. A., 
address of, on proposed changes in 
the law of expert testimony, 851. 
ENGAGEMENT OF MARRIAGE, 
right to replevy engagement pres- 
ents after engagement of mar- 
riage broken, 731. 
ENGLISH REPORTS, 
humors of the, article by Irving 
Browne, 814. 
ERRATA, 
on page 583 it is stated that Mr. 
Justice Johnson wrote one of the 
opinions in the Dartmouth College 
case. This was a mistake. The 
writer had in mind, at the time, 
his opinion in the case of Fletcher 
v. Peck, 6 Cranch (U. S.), 87, 143. 
in the article by Judge W. N. Pen- 
field, correction, 731. 
correction of the statement that 
General Lieber said that the 
sources of the army regulations 
were executive regulations, etc., 
731. 
some corrections in the address of 
John W. Akin noted on page 795. 
ESHER, LORD, 
asserts that judges ought to decide 
according to the rule of candor, 
honor and fairness, 97. 
EXECUTIVE REGULATIONS, 
regulations established by the Pres- 
ident for the government of the 
conquered territory in eastern 
Cuba, 592. 
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EXPERT TESTIMONY, 
proposed changes in the law of, ad- 
dress by G. A. Endlich, 851. 
EXPOSITION, 
the law of an industrial exposition, 
by S. A. Champion, 83. 
EX POST FACTO LAWS, 
prohibition against the passage of 
by the States, 77. 
EXPRESS MESSENGER, 
contract limitating liability between 
railroad company and express 
messenger, 293. 
EXTRADITION. 
RENDITION. 
EVIDENCE, 
not admissible to prove publication 
of the same libel in other aews- 
papers, 143. 
parol evidence to show a deed to be 
a mortgage, letter of J. A. Buck- 
ler, 145. 
not admissible to prove, in actions 
for libel, that the plaintiff has sus- 
tained no pecuniary damages, 
292, 
proof of character by personal 
knowledge or opinion —its his- 
tory, article by John H. Wigmore, 
713. 
FALSE PRETENSES, 
obtaining a penny by, 93. 
FEDERAL COURTS. See Courts oF 
THE UNITED StaTEs. 
FEDERAL JUDGES, 
proposal for the election of, 8, 92. 
FEDERAL JUDICIARY, 
diverse views concerning — those of 
Senator Hoar and of Judge Akin, 
601, 641, 669. 
FEDERAL JURISDICTION, 
in case of a suit by a foreign guard- 
ian, 138. 
FEDERAL AND STATE JURISDIC- 
TION, 
cessions of jurisdiction by the States 
to the United States, article by G. 
Norman Lieber, 78. 
removal of causes from State courts 


See INTERSTATE 
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FEDERAL AND STATE JURISDIC- 
TION — Continued. 
to Federal courts on ground of 
diverse citizenship, 299. 
Federal license to violate State laws, 
787. 
FICTION, 
works of, misrepresentation of the 
administration of justice in, 273. 
FIRE INSURANCE, 
loss by explosion in consequence of 
a stroke of lightning, 139. 


FLIRTING, 
the Tennessee law against, 94. 
FORECLOSURE. See INTERVENING 
PETITIONS. 


FOREIGN GUARDIAN, 
Federal jurisdiction of actions by, 
138. 
FOULING RIVERS, 
liability for, 589. 
FRANCHISES, 
how they grow with judicial assist- 
ance, 123. 
specific performance of agreement 
for a division of an interest ina 
railroad franchise denied, 302. 
of street railroad company, forfeit- 
ure of, for misuser, 614. 
FRAUD, 
fraud as a ground for annulling the 
marriage contract, 305. 
in the marriage contract, article by 
Lee Max Friedman, 568. 
comments on the above, 602. 
FRAUDULENT CONVEYANCES, 
deed to wife void as against hus- 
band’s creditors not validated 
by ante-nuptual parol agreement, 
767. 
FRENCH CRIMINAL PROCEDURE, 
as ilustrated in the trial of Zola, 
745. 
GARNISHMENT, 
discharge by garnishment of a debt 
due to a non-resident, 40. 
GEOGRAPHICAL NAME, 


LAW REVIEW. 


GERMAN LAW, 

libelous in German law to call aman 
a “fellow without a country,” 
731. 

the new judicial oath in Germany, 
732. 

advertising the greatest liar in 
Neustadt, 732. 

dog taxes in Germany, 733. 


GERMANY, 
ridiculous prosecution for lése 
majesté in, 103. 
GOD, 


belief in, as affecting the compe- 
tency of witnesses, 618. 
GOODRICH, MR. JUSTICE, 
views of, on the obligation of neu- 
trals as deduced from the Alabama 
case, 945. 
GOVERNOR, 
mandamus does not lie against 
Governor of a State, 769. 
GRAND JURY, 
due process of law does not require 
an indictment by, 135. 
GREENE, ISAAC R., 
death and sketch of, 574. 
GRIGGS, ATTORNEY-GENERAL, 
his introduction to the Supreme 
Court of the United States, 255. 
views of, on territorial expansion, 
899. 
GUESTS, 
right of, to use hotel telephone, 
736. 
GUARDIAN AND WARD, 
guardian not liable for investing 
ward’s estate in Confederate se- 
curities, 770. 
** HAD RATHER,”’ 
observations on the use of this ex- 
pression, 591. 
HALL, A. OAKEY, 
collapse of his libel suit against 
James Bryce, 439. 
HAMMOND, JOHN WILKES, 
appointment of, to the Supreme 


right to appropriate as a trade-mark, 
772. 


Judicial Court of Massachusetts, 
753. 


INDEX. 


HARLAN, MR. JUSTICE, 
his sensible advice concerning the 
destruction of the  battle-ship 
Maine, 258. 
HARRIS, GOVERNOR, 
reward offered by Governor Brown- 
low for the arrest of, 114. 
surrenders himself to Governor 
Brownlow, 114. 
HARRISON, EX-PRESIDENT, 
address before the Indiana State 
Bar Association on Kespect for 
Law, 107. 
HAWAII, 
annexation of, 110. 
annexation of, by joint resolution, 
435. 
HERBERT, EX-SECRETARY, 
views on respect for law and courts, 
107. 
HIGH, JAMES L., 
death of and sketch of his career, 
892. 
HILLS, WILLIAM SMITH, 
death and sketch of, 574. 
HORNBLOWER, WILLIAM B., 
address of, on codes of procedure 
before Indiana State Bar Associa- 
tion, 922. 
HOTEL, 
right of the proprietor of a hotel to 
allow his guests to use his tele- 
phone, 736. 
HUSBAND AND WIFE, 
right of action of wife for inducing 
husband to desert her, 618. 
ante-nuptial settlement does not 
validate deed to wife which is void 
as against creditors of husband, 
767. 
INDIAN REPUBLICS, 
within the United States, 434, 
INDIANA STATE BAR ASSOCIA- 
TION, 
sketch of meeting of, for 1898. 922. 
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INDEPENDENCE OF THE JUDI- 
CIARY, 
struggle in New York for the inde- 
pendence of the judiciary from 
the control of the party ‘‘ boss,”’ 
909. 
speech of W. Bourke Cockran on, 868. 
INDEPENDENT CONTRACTOR, 
liability of proprietor of pleasure 
grounds for injury to a spectator 
through a balloon ascension, 927. 
INDEXES, 
condemnation of books without in- 
dex, 254. 
INDICTMENT, 
due process of law does not require, 
135. 
for obscenity, need not set out the 
obscene matter, 621. 
INDUSTRIAL EXPOSITION, 
the law of an industrial exposition, 
article by S. A. Champion, 83. 
INJUNCTIONS, 
against boycotts, 117. 
against allowing a city counsel to 
readvertise a bid which it has re- 
fused to let to the lowest bidder, 
at the dictation of labor leaders, 
117. 
right to an injunction against boy- 
cotting by a labor association, 124. 
against the form of boycotting 
known as * picketing,’’ 299, 894. 
to restrain an unlicensed person 
from practicing law, 585. 
against the striking laborers of the 
American Steel and Wire Com- 
pany, 894. 
INNKEEPER, 
right of, to allow his guests to use 
his telephone, 736. 
INQUEST OF LUNACY, 
validity of statute providing for in- 
quest of lunacy by sheriff after 
verdict, 133. 
INSANITY, 
validity of statute providing for in- 
quest of lunacy by sheriff after 
verdict, 133. 
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INSOLVENT ESTATES, 
no right to trial by jury in adjudi- 
cation of claims against, 121. 
INSOLVENT LAWS, 
whether a State has power to dis- 
charge a debt due to a non-resi- 
dent, article by Conrad Reno, 34. 
INSURANCE, 
end of Kansas insurance litigation, 
119. 
policy against burglary, when a com- 
pleted contract, 141. 
validity of agreements to insurance 
in the future, 925. 
INTERNATIONAL LAW, 
effect of recognizing the belligerency 
of the Cuban insurgents, 264. 
the De Lome incident in connection 
with international law, 265. 
questions of international law 
involved in the Spanish war, 
address by W. W. Goodrich, 481. 
responsibility of one nation for the 
destruction of a ship of another 
nation while moored in its harbor, 
letter by Henry E. Highton, 796. 
INTERPLEADER, 


the interpleader doctrine of inde- | 


pendent liability, article by R. J. 
Maclennan, 331. 
INTERROGATORIES, 
power to withdraw special interrog- 
atories submitted to a jury, 137. 
INTERSTATE COMMERCE, 
State regulation of the charges of 
stockyard companies, 129. 
powers of Congress to restrain com- 
binations among interstate rail- 
ways, decision in Joint Traffic 
Association case, 936. 
See CONSTITUTIONAL Law. 
INTERSTATE COMMERCE COM- 
MISSION, 
shorn of its power by the Federal 
judiciary, 286. 
INTERSTATE CRIME, 
jurisdiction incase of interstate crime 
— poisoning a victim in one State 
and beheading her in another, 142. 
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INTERSTATE LAW, 
actions for injuries resulting in 
death in other States than where 
the injury was inflicted, 131. 
right of non-resident to maintain an 
action against another non-resi- 
dent for a tort committed outside 
the State, 141. 

validity of contracts limiting the 
liability of carriers which are 
valid in State where made, 292. 

INTERSTATE RENDITION. 
rendition of a ticket-of-leave man 
violating his parol, 122. 
INTERVENING PETITIONS, 

in foreclosing suits, 619. 

can such petitions stand as inde- 
pendent actions after the suit in 
chief has been dismissed, 619. 

doctrine of preferred claims for 
supplies extended to street rail- 
roads, 628. 

priorities of claims for operating 
railways in foreclosure suits, 773. 

JACKSON, ANDREW, 

his candidacy for Governor of the 

Territory of Orleans, 583. 
JAPAN, 

a constitutional struggle in, article 
by W. E. Walz, 31. 

a constitutional struggle in, remarks 
on the above article by John H. 
Wigmore, 310. 

JEFFERSON, THOMAS, 

utterances of, with regard to the 
independence of the judiciary, 
882. 

JEFFREYS, LORD, 

a defense of that infamous judge, 
739. 

JENKINS, JUDGE, 

speech of, on the troubles of an elec- 
tive judiciary, 237. 

JEWETT, HUGH J., 
death and career of, 573. 

JEWISH LAW, 

doctrine of vengeance in the Jewish 
law, 734. 


INDEX. 


JOINT DEBTORS, 
whether part payment by one of sev- 
eral joint debtors affects the right 
of the others to take advantage of 
the statute of limitations, article 
by Milton H. Gunn, 846. 
JOINT RESOLUTION, 
annexation of Hawaii by, 435. 
JOINT TRAFFIC ASSOCIATION 
CASE, 
a great case argued by great law- 
yers, 441. 
decision of Supreme Court of the 
United States in, upholding Fed- 
eral anti-trust act in its applica- 
tion to combinations among inter- 
state railways, 936. 
JUDGES, 
retiring judges when they reach a 
certain age, 92, 283. 
judges with political functions, 96. 
duty of, to decide according to the 
rule of candor, honor and fairness, 
97. 
legal relations between the bench 
and bar, address by Albert E. 
Pillsbury, 161. 
appointment of incompetent lawyers 
to the bench— observations of 
the Law Times, 264. 
judges dishonoring their own State 
by slurring the decisions of its 
highest court, 881. 
JUDICIARY, 
its growing power and influence, 
article by Boyd Winchester, 801. 
Thomas Jefferson on the independ- 
ence of the judiciary, 882. 
integrity of, illustrated by a letter 
of Sir Francis Bacon, 891. 
struggle in New York for the inde- 
pendence of the judiciary from the 
control of the party‘ boss,’’ 868,909. 
Mother Goose squawks in favor of 
an independent judiciary, 914. 
JURISDICTION, 
cessions of jurisdiction by the States 
to the United States, article by G. 
Norman Lieber, 78. 
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JURISDICTION — Continued. 


of Federal courts as founded upon 
diverse citizenship — new doctrine 
that a limited partnership is a 
** citizen,’’ 774. 


JURISPRUDENCE, 


mission of American jurisprudence, 
article by H. Teichmueller, 701. 


JURY TRIAL, 


still on trial, address of Mr. Choate 
defending the system, 885. 
KANSAS INSURANCE LITIGATION, 
end of Kansas insurance litigation, 
119. 
KIRBY, JAMES, 
retires from editorial chair of Mon- 
treal Legal News, 93. 
KISSING THE BOOK, 
unsanitary mode of administering 
judicial oaths, 94. 
KRAUTHOFF, 
paper of, on the doctrine of Allen ». 
Flood — malice in the law of torts 
referred to, 905. 
LABOR ASSOCIATION. See TrapEs 
UNIONS. 
LABORER’S LIEN, 
validity of statute creating laborer’s 
lien upon threshing machines, 130. 
LAKE, 
right of action for unreasonable 
diversion of waters of, 621. 
LANDLORD AND TENANT, 
non-liability of landlord for letting 
premises in dangerous condition, 
622. 
lessor not liable for defects in the 
premises to servants of lessee, 925. 
LAND TRANSFER, 
sketch of the recent land registra- 
tion act of Massachusetts, 760. 
statutes enacting Torrens system 
declared constitutional in Illinois, 
930. 


| LARCENY, 

larceny from the person, 142. 

unissued postage stamps are per- 
sonal property and subjects of 
larceny, 924. 
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LARCENY — Continued. 
not larceny to take property with 
consent of owner while laying a 
trap to catch thieves, 925. 
LAW AND EQUITY, 
distinction between law and equity 
in the courts of the United States, 
137. 
LAW AND FACT, 
question of proximate cause of in- 
jury in case of delay in delivering 
telegraph message summoning 
surgeon is for the jury, 613. 
LAW AND GOSPEL, 
worthily united in the appointment 
of a lawyer to the office of army 
chaplain, 432. 
LAW GRADUATE, 
what a university law graduate can 
do when he tries, 733. 
“LAW OF THE LAND,” 
celebrated definition of, given by 
Daniel Webster in his argument 
in the Dartmouth College case, 
907. 
citations showing the extent to 
which Mr. Webster’s definition 
has been judicially approved, 907. 
LAWYERS. See ATTORNEYS AND 
COUNSELORS. 
LEASE. See LANDLORD AND TENANT. 
LEGAL CURIOSITIES, 
resurrected by the Law Times, 254. 
LEGAL PROFESSION, 
difficulty of getting into, in England, 
106. 
LEGISLATIVE TRICKS. 
SAGE OF Laws. 
LESE MAJESTE, 
prosecutions for, in Germany, 102. 
LETTER AND ENVELOPE, 
treated as one document, with refer- 
ence to the statute of frauds, 307. 
LETTING PUBLIC CONTRACTS, 
injunction against allowing a city 
council to readvertise a bid which 
it has refused to let to the lowest 
bidder, at the dictation of labor 


See Pas- 
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LIBEL, 
not admissible to prove publication 
of the same libel in other news- 
papers, 143. 
evidence that the plaintiff has sus- 
tained no pecuniary damage inad- 
missible, 292. 
corporation may use the funds of 
the company to defend an action 
against a member for libel, when, 
309. 
end of the libel suit of Oakey Hall 
against James Bryce, 439. 
libelous in German law to call a man 
a ‘fellow without a country,” 
731, 
advertising the greatest liar in 
Neustadt, 732. 

LIEN, 

validity of statute creating laborer’s 
lien upon threshing machines, 130. 

LIGHTNING, 

loss by explosion in consequence of 
a stroke of lightning, 139. 

LIFE TENANT AND REMAINDER- 

MAN, 

insurance money collected on insur- 
ance taken out by life tenant, 
principal to remainder-man, in- 
terest to life tenant, 123. 

LIFE INSURANCE, 

no recovery where the assured com- 
mits suicide while sane, although 
not so stipulated in policy, 775. 

LINDLEY, NATHANIEL, 

speech of Dr. Sandys in Latin, on 
presenting Sir Nathaniel Lindley 
with honorary degree of Doctor 
in Law, 735. 

LOTTERIES, 

not protected under United States 
constitution, 136. 

LUETGERT CASE, 

a description of the trial of Luetgert 
for the murder of his wife, article 
by John H, Wigmore, 187. 

LYNCH LAW, 


leaders, 117. 


trial and sentence of the Mexican 
lynchers, 105. 


| | 
| 
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MACFARLANE, JUDGE, 
death of Hon. George B. Macfar- 
lane, of the Supreme Court of 
Missouri, 259. 
MAGNA CHARTA, 
did not guarantee the right of trial 
by jury, 633. 
MAINE, 
battle-ship, destruction of —contrib- 
utory negligence of Spain, 260. 
battle-ship, responsibility of Spain 
for destruction of, 796. 
MALICE, 
whether an action lies for doing out 
of malice what a man may do 
without malice, 463. 
MALICIOUS PROSECUTION, 
action for, sustainable after nolle 
prosequi, 131. 
liability of corporations for, 603. 
MALPRACTICE, 
liability of a surgeon who operates 
on the wrong leg, 934. 
MANDAMUS, 
does not lie against the Governor of 
a State, 769. 
MARRIAGE, 
fraud as a ground for annulling the 
marriage contract, 305. 
fraud in the marriage contract, 
article by Lee Max Friedman, 568. 
comments on the above, 602. 
right to replevy engagement presents 
after engagement of marriage 
broken, 731, 
effect of marriage on revocation ofa 
will, 788. 
MARRIED WOMEN, 
legal capacity of married women in 
England, article by Emile Stoc- 
quart, 562. 
MASSACHUSETTS, 


some recent decisions in, on the law | 


of partnership, article by Lee M. 
Friedman, 244. 
MASTER AND SERVANT, 
volenti non jit injuria, as a defense 
to actions by injured servants, 
article by C. B. Labatt, 57. 
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MASTER AND SERVANT — Con- 
tinued. 
doctrine that a pilot is the servant 
of the vessel owner, 122. 
text of the English Workmen’s Com- 
pensation Act, 268. 
assumption of risk by servant, 294. 
liability of master for a violation by 
his servant of the civil rights of 
another, though without his con- 
sent, 308. 
rights of employers to carry on their 
business with extra-hazardous ap- 
pliances, article by C. B. Labatt, 
615. 
rules for the safety of employés — 
failure of master to enforce, 777. 
liability for negligence of a servant 
borrowed from another, 791. 
MAXIMS, 
volenti non fit injuria, as a defense to 
actions by injured servants, article 
by C. B. Labatt, 57. 
McKENNA, MR. JUSTICE, 
his appointment to the supreme 
bench of the United States, 114. 
McVEAGH, WAYNE, 
views on the subject of respect for 
law, 109. 
MEXICAN LYNCHERS, 
trial and sentence of, 105. 
MISSOURI SUPREME COURT, 
work done by the respective judges 
of, during the year 1897, 95. 
MONTREAL LEGAL NEWS, 
observations on the retirement of 
its editor after a service of twenty 
years, 93. 
MOORE, PROF. JOHN B., 
appointed Assistant Secretary 
State, 425. 


of 


| MOORINGS, 


prescriptive right to fix moorings to 
the shores of navigable waters, 
304. 
MORTGAGE, 
parol evidence to show a deed to be 
a mortgage, letter of J. A. Buckler, 
145. 
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MOTHER GOOSE, 
squawks in favor of an independent 
judiciary, 914. 
MUNICIPAL CORPORATIONS, 
injunction against allowing a city 
council to readvertise a bid which 
it has refused to let to the lowest 
bidder at the dictation of labor 
leaders, 117. 
when municipal ordinance deemed 
unreasonable, 620. 
tricky legislation by— trying to 
evade the charter by passing 
motions,’”’ 623. 
right of mayor to interfere with 
performance of contract because 
the contractor employs non-union 
men, 624. 
clause in municipal contracts dis- 
criminating in the employment of 
labor in favor of labor unions held 
to be illegal, 624. 
efforts of cities in dealing with the 
smoke nuisance, 887. 
MUNIMENT OF TITLE, 
a queer muniment of title in Samoa, 
468. 
MUTUALITY OF CONTRACTS, 
article by Alfred F. Sears, Jr., 409. 
NAME, 
right of a partnership firm to use 
their own name as a trade-mark, 
781. 
NATIONAL BANKS, | 
power of vice-president and cashier | 
to borrow money, 616. 
power of national banks to make 
contracts of indemnity, 624. 
NATURAL GAS, 
power of the legislature to prohibit 
the useless burning of natural gas, 
288, 
NAVIGABLE WATERS, 
prescriptive right to fix moorings to 
the shore of, 204. 
no right of recovery for injuries to 
riparian owners through driving 
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logs, 929. 


NAVIGATION, 

wrongful jettison of cattle during 
storm at sea, 789. 

NEGOTIABLE INSTRUMENTS, 
promissory note of wife given under 
duress of threats by husband — rights 

of innocent holder, 138. 
NEGLIGENCE, 
doctrine that a pilot is the servant 
of the vessel owner, 122. 
liability of carrier of passengers not 
limited by printed words on pas- 
sage ticket not brought to atten- 
tion of passenger, 135. 
defective premises, injury to a child 
going into a shop with its father, 
143. 
contributory negligence or Spain, 
with reference to the destruction 
of the battle-ship Maine, 260. 
no recovery for nervousshock caused 
by mere negligence, 298. 
nominal damages for injury to a 
passenger thrown from a car, 
301. 
dogs are property and a railroad 
company may be liable for killing 
them, 602, 783. 
delay of telegraph company in de- 
livering message summoning sur- 
geon— question of proximate 
cause for jury, 613. 
non-liability of landlord for letting 
premises in dangerous condition, 
622. 
presumption of negligence, in case 
of injury to passenger, from hap- 
pening of accident, 623. 

whether presumption has been re- 
butted, a question for the jury, 
623. 

railroad company liable for fright- 
ening horse of traveler by blow- 
ing off steam, 624. 

liability of bank directors for neg- 
ligence, 768. 

failure of railroad company to en- 

force rules against uncoupling 

cars while in motion, 777. 
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NEGLIGENCE — Continued. 

right of carriers of cattle by sea to 
stipulate in bill of lading against 
liability, 789. 

wrongful jettison of cattle during 
storm at sea, 789. 

negligence of railroad companies 
permitting employés to throw 
sticks of wood from moving train, 
790. 

liability for negligence of servant 
borrowed from another, 791. 

proximate and remote cause — in- 
tervention of stranger to prevent 
horses from running away, 792. 

liability of lessor to servant of 
lessee, 925. 

liability of proprietor of pleasure 
grounds for injury to a spectator 
through a balloon ascension, 927. 

See also MASTER AND SERVANT. 

NERVOUS SHOCK, 

no recovery for negligent — 
consisting of nervous’ shock 
merely, 298. 


NEUTRALITY, 
questions of international law in- 
volved in the war with Spain, ad- 
dress by W. W. Goodrich, 481. 
obligation of, and the Alabama case, 
letter by H. H. Buckman, 945. 


NEW ORLEANS LAW ASSOCIA- 
TION, 
account of the establishment, 794. 
NEW STATE, 
recognition of, is it an executive 
function, article by W. L. Pen- 
field, 390. 
NEW YORK, 
troops furnished by New York inthe 
revolutionary war,jletter from Ir- 
ving Browne, 945. 
NEW YORK COURT OF APPEALS, 
election of a new chief judge to, 
92. 
NOLLE PROSEQUI, 
actions for malicious prosecution 
sustainable after, 131. 
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NOTICE, 
filing claims before receiver or 
trustee without citation, 293. 
NUISANCE, 
non-liability of landlord for letting 
premises in dangerous condition, 
622, 
smoke nuisance in cities, 887. 
nuisances arising from natural 
causes not abatable, 924. 
OATHS, 
swearing by kissing the book, 94. 
, the new judicial oath in Germany, 
732. 
changing the form of the legal oath 
in Maryland, 734. 
OBLIGATION OF CONTRACTS, 
when obligation of contracts im- 
paired by statute shortening the 
statute of limitations, 788. 
See, also, CONSTITUTIONAL Law. 
OBSCENITY, 
indictment for, need not set out the 
obscene matter, 621. 
OFFICE SEEKING, 
in the olden time, 582. 
OLEOMARGARINE, 
validity of State statutes prohibiting 
manufacture and sale of, 770. 
OLERON, LAWS OF, 
how the laws of Oleron denounce 
wrecking, 890. 
OPINION EVIDENCE, 
opinion as a mode of proving per- 
sonal character —its history, 
article by John H. Wigmore, 713. 
ORDINANCES, 
when municipal ordinances deemed 
unreasonable, 620. 
PARTNERSHIP, 
some recent decisions in Massachu- 
setts on the law of partnership, 
article by Lee M. Friedman, 244. 
right of a partnership firm to use their 
own name as a trade-mark, 781. 
PAROL EVIDENCE, 
parol evidence to show a deed to be 
a mortgage, letter of J. A. Buck- 
ler, 145. 
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PARENT AND CHILD, 
contract by a parent for a perma- 
nent surrender of his child not 
valid, 123, 
PARKER, ALTON B., 
elected chief judge of New York 
court of appeals, 92. 
PART PAYMENT. 
of one of several joint debtors, with 
reference to the statute of limit- 
ations, article by Milton S. Gunn, 
846, 
PARTY BOSS.” See “ Boss.”’ 


PASSAGE OF LAWS, 
requirement that bills shall be 
read three times in each house, 
128. 

power of President to sign bills after 
adjournment of Congress, article 
by E. I. Renick, 208. 

Illinois anti-trust law annulled by an 
amendment involving a legislative 
trick, 286. 

tricky legislation by municipal cor- 
porations — trying to evade the 
charter by passing ‘“ motions,’’ 
623. 

PASSAGE TICKET, 

passenger not bound by printed 
words on, not brought to his at- 
tention, 135. 

PATENT CASES, 

rule of res judicata in patent cases, 

617. 
PATENT LAWS, 

recent amendments to, 98. 

applications must be filed within 
two years after the duplicate de- 
scription appears, 98. 

infringement of patents by foreign 
manufacturers, 308. 

revision of the United States patent 

and trade-mark laws, 602. 
PAYMENT FOR SHARES. See Cor- 


PORATIONS. 
PEACE, 
participation of the Senate in the 
making of a peace, 743. 
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PENNOYER v. NEFF, 

letter of Governor Pennoyer about 

this celebrated case, 631. 
PHELPS, EDWARD J., 

illness of, while addressing the Su- 
preme Court of the Un ted States, 
and sketch of this great lawyer, 
893. 

PICKETING,”’ 

injunction against this form of boy- 

cotting, 299. 
PLUMBERS, 

constitutionality of a statute requir- 
ing master plumbers to be exam- 
ined and licensed, 933. 

POLICE REGULATIONS, 

recent English act providing for the 
cleansing of persons infected with 
vermin — text of, 262. 

Federal judicial interference with 
State police regulations relating 
to the relation of laborer and em- 
ployer, article by Shepard Bar- 
clay, 322. 

See, also, CONSTITUTIONAL Law. 

POLICE POWER, 

power of the legislature to prohibit 
the useless burning of natural gas, 
288. 

See, also, CONSTITUTIONAL Law. 
POLITICAL ‘*BOSS.’’ See Boss.”’ 
POLLING THE JURY, 

where a peremptory instruction is 
given, 142, 

POLLOCK, 

sketch of the late Baron Pollock, 
256. 

POSSE COMITATUS, 

use of the army as a, article by G. 
Norman Lieber, 366. 

POSTAGE STAMPS, 

unissued postage stamps are per- 
sonal property, and subjects of 
larceny ,924. 

PUBLIC POLICY, 

contracts to procure license for a 
beer house with a firm of brewers, 
one of whom is a magistrate, held 
not illegal, 926. 
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PREFERENCE OF CREDITORS, 
in assignments for creditors, 149. 
power of corporations to make an 
assignment preferring creditors, 
138. 
right of corporation to prefer its own 
directors as creditors, 621. 


PREFERRED CLAIMS, 
for railway supplies, etc., doctrine 
of, extended to street railways, 
628. 
PRESUMPTION, 
of negligence by a carrier of pas- 
sengers, from the happening of 
the accident, 623. 
whether presumption has been re- 
butted a question for the jury, 
623. 
PRIVATE INTERNATIONAL LAW, 
whether a State has power to dis- 
charge a debt due to a non-resi- 
dent, article by Conrad Reno, 34. 
right of a husband in England to 
dispose of community property, 
the situs of which is in France, 
768. 
See, also, INTERSTATE Law. 
PRESIDENT, 
power of, to sign bills after adjourn- 
ment of Congress, article by E. I. 
Renick, 208. 
PRESCRIPTION, 
prescriptive right to fix moorings to 
the shores of navigable waters, 
304. 
right to enter the land of another to 
open sluices to prevent flooding, 
306. 
PROSECUTING ATTORNEY, 


Michigan, 881. 
PROXIMATE AND REMOTE CAUSE, 
question of, for the jury in case of 
action against telegraph company 


for delay in delivering message | 


summoning surgeon, 613. 
intervention of stranger to prevent 
horse from running away, 792. 


PUBLIC HEALTH, 
recent English act providing for the 
cleansing of persons infected with 
vermin, text of, 262. 
PUBLIC SCHOOLS, 
making successful vaccination a pre- 
requisite to school attendance, 130. 
QUO WARRANTO, 
right of trial by jury in quo warranto 
proceedings, 294. 
waiver by a city of right to maintain 
quo warranto against street rail- 
road company, to forfeit its fran- 
chise or license for misuser, 614, 
RAILWAYS, 
constitutionality of Federal anti- 
trust act in its application to com- 
binations among interstate rail- 
ways, decision in the Joint Traffic 
Association case, 936. 
RAILWAY CHARGES, 
limitations upon the power of the 
States to regulate, 446. 
RAILWAY COMPANIES, 
*New York anti-scalping law held 
constitutional, 735. 
negligence of railroad companies, 
permitting employés to throw 
sticks of wood from moving trains, 
790. 
RAILWAY MORTGAGES, 
priority of claims in operating ex- 
penses in foreclosure suits, 773. 
preferred claims under doctrine of, 
extended to street railways, 628. 
REASONABLENESS, 
of municipal by-laws or ordinances: 
620. 


a woman elected to the office of, in | REV OR, 


filing claims before receiver or trus- 
tee without citation, 293. 
RECOGNITION, 
of a new State—is it an executive 
function, article by W. L. Pen- 
field, 390. 


* This decision was recently reversed by 
the court of appeals. 
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REFERENDUM, 
failure of the referendum, as shown 
by a vote on the anti-gambling 
constitutional amendment in New 
Jersey, 116. 
RELIGION, 
free exercise of, guaranteed in 
American law, article by Prentiss 
Webster, 529. 
RELIGIOUS LIBERTY, 
in the United States, article by 
Prentiss Webster, 529. 
note on the same matter, 581. 
effect of American conquest upon, 
598. 
RELIGIOUS TESTS, 
forbidden in American constitutions, 
article by Prentiss Webster, 529. 
belief in a God, as affecting the com- 
petency of witnesses, 618. 
REMAINDER-MAN. See Lire TEnN- 
ANT AND REMAINDER- MAN. 
REMOVAL OF CAUSES, 
removal of causes from State courts 
to Federal courts on ground of 
diverse citizenship, 299. 
REPLEVIN, 
right to replevy engagement pres- 
ents after engagement of marriage 
broken, 731, 
REPORTING, 
should dissenting opinions of judges 
be suppressed, 896. 
REPORTS, 
English, humors of the, article by 
Irving Browne, 814. 
RES IPSA LOQUITUR, 
presumption of negligence in a car- 
rier of passengers, from the hap- 
pening of the accident, 623. 
RES JUDICATA, 
rule of, in patent cases, 617. 
rule of, extends to adjudications be- 
tween the same parties or their 
privies, although the suit is fora 
different cause of action, 790. 
RESPECT FOR LAW, 
oration by ex-President Harrison on 


LAW REVIEW. 


RESPECT FOR LAW — Continued. 
observations of Mr. Herbert, of Ala- 
bama, on the same subject, 107. 
views of ex-Governor Altgeld, 108. 
views of President Draper, 109. 
views of Hon. Wayne McVeagh, 109. 
RESPONDEAT SUPERIOR, 
doctrine that a pilot is the servant 
of the vessel-owner, 122. 
liability for negligence of servant 
borrowed from another, 791. 
REVOLUTIONARY WAR, 
New York in the, letter by Irving 
Browne, 945. 
RIPARIAN RIGHTS. See WATERS. 
RIVERS, 
liability for fouling rivers, 589 
RUNAWAY HORSES, 
intervention of stranger to prevent 
horses from running away — prox- 
imate and remote cause, 792. 
SALVAGE, 
no right of salvage in respect of a 
floating beacon, 603. 
SAMOA, 
instance of a queer muniment of 
title in, 468. 
SENATE OF THE UNITED STATES, 
part of, in the process of making 
peace, 743. 
SHARES, 
purchase at less than their par 
value, liability of shareholders, 
139. 
See, also, CORPORATIONS 
SHERIFF, 
liable for assaults upon his prisoner 
by third persons, 307. 
SLANDER, 
corporations not liable for, 304. 
SMOKE, 
smoke nuisance in cities, 887. 
SPANISH-AMERICAN WAR, 
questions of international law in- 
volved in, address by W. W. Good- 
rich, 481. 
congratulation of our legal contem- 


this subject, 107, 


poraries upon the end of Spanish- 
American war, 881. 
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SPECIFIC PERFORMANCE, 
of a contract for a division of an 
interest in a railway franchise 
denied, 302. 
SPEEDY JUSTICE, 
an instance of the speedy adminis- 
tration of justice, 255. 
STARE DECISIS, 
the House of Lords bound by its own 
decision, which can only be altered 
by parliament, 764. 
STATE, 


cessions of jurisdiction by, to the | 


United States, article by G. Nor- 
man Lieber, 78. 


STATUTE OF FRAUDS, 


letter and envelope treated as one | 


document, 307. 
STATUTE OF LIMITATIONS, 


statute of limitations, 788. 
by the part payment by one of 
several joint creditors, affects the 


right of others to take advantage | 


of the statute, 846. 
STENOGRAPHERS’ TRUST,” 
a proposal for a, 888. 
STOCKHOLDERS, 


statutory liability of stockholder a 
_ TELEGRAPH COMPANIES, 


provable demand in bankruptcy 
law, 928. 
statutory liability of stockholders 
enforceable anywhere, 934. 
See, also, CORPORATIONS. 
STOCKYARD COMPANIES, 
State regulation of the charges of 
stockyard companies, 129. 
STRIKES, 
injunction against, illustrated by an 
injunction against the striking 
laborers of the American Steel 
and Wire Company, 894. 
See BoYcoTTING. 
SUICIDE, 
a defense to an action on an insur- 
ance policy, although not so stip- 
ulated, 775. 
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SUPREME COURT OF MISSOURI, 
work done by the respective judges 
of, during the year 1897, 95. 
decisions of, slurred by a Missouri 
judge, 881. 
stands well with New York Court of 
Appeals, 881. 
SUPREME COURT OF UNITED 
STATES, 
salary of the clerk of, 254. 
historical mistake of, with reference 
to the constitutional right of trial 
by jury, 633. 
an anomaly in the rules of, 886. 
impartial record of, in railway cases, 
897. 
SURGEON, 
liability of, for operat ng on wrong 
leg, 934. 


| TANEY, CHIEF JUSTICE, 
when obligation of contracts im- | 
paired by statutes shortening the | 


dicta of, on territorial expansion, in 
the Dred Scott decision, 901. 


TAXATION, 


discharging in part, by taxation, a 
debt due to a non-resident, 36. 

bicycles exempt from, iu Kansas, 
287. 

dog taxes in Germany, 733. 

of interstate telegraph wires, 307. 

constitutionality of, for private pur- 
poses, 924. 


taxation of interstate 
wires, 307. 

liability of, for delay in delivering 
message summoning surgeon — 
question of proximate cause for 
jury, 613. 


telegraph 


TELEPHONE, 


right of the proprietor of a hotel to 
allow his guests to use his tele- 
phone, 736. 


| TERRITORIAL EXPANSION, 


advocation of the annexation of 
Hawaii, 110. 

annexation of Hawaii by joint reso- 
lution, 435. 

views of Attorney-General Griggs 
on, 899. 
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TERRITORIAL EXPANSION — Con- 
tinued. 
dicta of Chief Justice Taney on, in 
Dred Scott decision, 901. 
THOMAS, HON. EDWARD, B., 
decisions of the new Federal judge 
in New York, 737. 
THOMPSON, HON. A. C., 
appointment of, to Federal bench, 
880. 


THRESHING MACHINES, 


ers’ lien upon threshing machines, 
130. 
TICKET-OF-LEAVE MAN, 
rendition of a ticket-of-leave man 
violating his parol, 122. 
TICKET BROKERS, 

*New York ante-scalping law held 

constitutional, 735. 
TOLLS AND CHARGES. 

State regulation of the charges of 
stockyard companies, 129. 

State regulation of railway charges, 
the Nebraska case, 446. 

power of the State to regulate tolls 
and charges, address by Gusta- | 
vus A. Finkelnburg, 501. 

TORRENS SYSTEM, 
of land transfer established in Mas- | 
sachusetts, 760. 

Torrens Jand registration law de- 
clared constitutional by Supreme | 
Court of Illinois, 930. 

TORTS, 

of corporations. 

See CORPORATIONS. 

TRADE-MARK LAWS, 
revision of the United States patent 
and trade-mark laws, 602. 

right to appropriate a geographical 
name, 772. 

right of a partuership firm to use | 


their own name as a trade-mark, 
781. 


* This decision was recently reversed by 
the New York Court of Appeals. 
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TRADES UNIONS, 

injunction against allowing a city 
council to readvertise a bid which 
it has refused to let to the lowest 
bidder at the dictation of labor 
leaders, 117. 

injunction against interfering with 
the business and freedom of ac- 


validity of statute creating labor- | 


tion of third persons, 124. 
TRADING STAMP ”’ BUSINESS, 
a new commercial dodge described, 
92. 
TRESPASS, 
right to enter the land of another 
to open sluices to prevent flood- 
ing, 306. 
TRIAL BY JURY, 
none, in case of claims against in- 
solvent estates, 121. 
right of trial by jury in yuo warranto 
proceedings, 294. 
historical mistake of the Supreme 
Court of the United States with 
reference to the right of trial by 
jury, 633. 
TRIALS, 
improper remarks to the jury as 
ground for new trial, 133. 
power to withdraw special inter- 
rogatories submitted to a jury, 
137. 
polling the jury where a peremptory 
instruction is given, 142. 
a description of the trial of Luet- 
gert for the murder of his wife, 
article by John H. Wigmore, 187. 


TRUSTEE PROCESS, 


discharge by, of a debt due to a 
non-resident, 40. 

“TRUSTS,” 

Illinois anti-trust said to be an- 
nulled by an amendment involving 
a legislative trick, 286. 

observation on the newspaper trust 
called the associated press, 258. 

how the members of that trust howl 
against other trusts, 256. 

the warfare against ‘trusts,’ 426. 
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“TRUSTS”? — Continued. 
decision in the case of Minnesota 
Tribune Company v. Associated 
press, 426. 
judicial suppression of the Harrow 
trust, 427. 
of the coal-dealers trust, 428. 
of the cast iron pipe trust, 429. 
of the Standard Oil trust, 429. 
of the Trans- Missouri Associa- 
tion railway trust, 431. 
proposal for a stenographer’s 
trust, 888. 
master plumbers trust in Ohio, up- 
held by Supreme Court, 933. 
power of Congress to restrain com- 
binations among interstate rail- 
ways, decision in Joint Traflic 
Association case, 936. 
TWICE CONDEMNED, 
a man twice condemned, article by 
Junius Parker, 420. 
TWICE IN JEOPARDY, 

a man twice condemned, instance of, 
article by Junius Parker, 420. 
ULTRA VIRES. See CorRPORATIONS. 

UNCOUPLING CARS, 
failure of railroad company to en- 
force rule against uncoupling cars 
while in motion, 777. 
UNILATERAL CONTRACTS, 
article by Alfred F, Sears, Jr., 409. 
“ UNION LABEL,” 
New Jersey union label law uncon- 
stitutional, 438, 
UNITED STATES, 
cessions of jurisdiction to, by the 
State, article by G. Norman Lie- 
ber, 78. 
UNITED STATES COURTS, 
taking depositions in, — misconduct 
of counsel in instructing his wit- 
nesses not to answer, 617. 
VACCINATION, 
making successful vaccination a pre- 
requisite to school attendance, 
130. 
constitutionality of statute making 
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VENGEANCE, 

doctrine of, in the Jewish law illus- 
trated by quotations, 734. 

WAR, 

the legal effect of a declaration of 
war, 574. 

congratulations of our legal con- 
temporaries upon the end of 
Spanish American war, 881. 

WATERS, 

liability for fouling rivers, 589. 

right of action for the unreason- 
able diversion of the waters of a 
lake, 621. 

WEBB, JUDGE W. C., 

death and sketch of, 573. 


WEBSTER, DANIEL, 
his celebrated definition of the “‘ law 
of the land,’’ 907. 


WIFE, 
right of wife to an action for induc- 
ing her husband to desert her, 
618. 
WILL, 
revocation of will by subsequent 
marriage, 788. 
will made by married woman not 
revocated by death of her husband 
and subsequent remarriage, 788. 


WILL, 
disposition of property essential _to 
a will, 303. 


WINCHESTER, BOYD, 
article of, on the judiciary, its grow- 
ing power and influence, 801. 
sketch of Hon. Boyd Winchester, 
LL.D., 883. 
WITNESSES, 
courts martial without power to 
compel attendance of civilian wit- 
nesses, 261. 
belief in a God as affecting the 
competency of a witness, 618. 
WONG KIM ARK CASE, 
decision of this case, interpreting 
the citizenship clause of the 


vaccination compulsory, 925. 


Fourteenth Amendment, 554. 
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WORDS AND PHRASES, 
** had rather,’’ propriety of the use 
of this expression, 591. 
WORKINGMEN’S COMPENSATION 
ACT, 
text of the English Workmen’s 
Compensation Act, 268. 


ZOLA, 

trial of, for a criminal libel, article 
by Emil Stocquart, 249. 

his speech to the jury upon his trial, 
587. 

trials of Dreyfus and Zola, 441. 

trial of Dreyfus as_ illustrating 
French criminal procedure, 745. 
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